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and resolution of conflict in respect of industrial matters, the mutual
rights and duties of employers and employees, the rights and duties
of organisations of employers and employees, and for related
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s. 1
Part I — Introductory
1. Short title
This Act may be cited as the Industrial Relations Act 1979 "
[Section 1 amended by No. 94 of 1984 s. 4.]
2. Commencement
The provisions of this Act shall come into operation on such day
or days as is or are, respectively, fixed by proclamation '.
3. Application of Act off-shore
(1)  Subject to subsections (5) and (6) where any industry is carried
on —
(a) partly within the State and partly within an area to which
this subsection applies; or
(b) wholly or partly in an area to which this subsection
applies, and —

(1) facilities for servicing or supporting that industry
are maintained in the State by or on behalf of the
employer concerned; or

(i1)) the employer concerned is connected with the
State; or

(i)  that industry is carried on from, or on, or by
means of, an aircraft, ship, or vessel certificated,
registered, or licensed under a law of the State or
by a public authority, or which is required to be
so certificated, registered, or licensed; or

(iv) that industry is carried on from, or on, or by
means of, a rig or other structure, installation, or
equipment, the use or function of which is
regulated by the State or by the State and the
Commonwealth, or is required to be so regulated;
or

(v) that industry is authorised or regulated by the
State or by the State and the Commonwealth; or
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(vi) that industry is carried on pursuant to a law of
the State,

then this Act applies to and in relation to that industry in so far
as any employment relates to the area to which this subsection
applies and in any such case this Act also applies to and in
relation to any industrial matter or industrial action related
thereto, and any jurisdiction, function, duty, or power
exercisable, imposed, or conferred by or under this Act extends
thereto.

(2) An employer shall, for the purposes of subsection (1), be
connected with the State if that employer —

(a) is domiciled in the State; or
(b) 1isresident in the State, normally or temporarily; or
(¢) being a body corporate, is —

(1) registered, incorporated, or established under a
law of the State; or

(i1)) taken to be registered in the State; or

(iii)) arelated body corporate of such a body for the
purposes of the Corporations Act 2001 of the
Commonwealth;

or

(d) in connection with the industry concerned, has an office
or a place of business in the State; or

(e) 1is the holder of a licence, lease, tenement, permit, or
other authority, granted under a law of the State or by a
public authority under or by virtue of which the industry
is carried on.

(3) The areas to which subsection (1) applies are —

(a) that area situate west of 129° of east longitude reckoning
from the meridian of Greenwich, that is part of the areas
known as and comprised within —

(i) the Australian fishing zone as defined by the
Commonwealth Fisheries Act 19527%; or
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(i1) the continental shelf, within the meaning of the
Convention on the Continental Shelf a copy of
which in the English language is set out in
Schedule 1 to the Commonwealth Petroleum
(Submerged Lands) Act 1967 >,

(b) any other area seaward of the State to which from time
to time the laws of the State apply or, by a law of the
Commonwealth, are applied.

(4) For the purposes of any proceedings under this Act an averment
in the application or process —

(a) that an employer was, pursuant to subsection (2), at a
specified time or during a specified period or at all
material times connected with the State; or

(b) that any conduct, event, circumstance, or matter
occurred, or that any place is situate, within an area
referred to in subsection (3),

shall, in the absence of proof to the contrary, be deemed to be
proved.

(5) Subsections (1), (2), and (3) shall not be construed as applying
this Act to or in relation to any person, circumstance, thing, or
place by reason only of the operation of paragraph (c) of the
interpretation of the term industry set out in section 7(1) unless
this Act would also apply by reason of the operation of
subsection (1).

(6) Effect shall be given to subsections (1), (2), and (3) only where
this Act or any provision of this Act would not otherwise apply
as a law of the State, or be applied as a law of the
Commonwealth, to or in relation to any person, circumstance,
thing, or place.

[Section 3 amended by No. 10 of 1982 s. 28, No. 10 of 2001
s. 111.]

page 4 Version 14-c0-00 As at 01 Jul 2014

Extract from www.slp.wa.gov.au, see that website for further information



Industrial Relations Act 1979
Introductory Part |

s. 4

4. Repeal

The Industrial Arbitration Act 1912 is hereby repealed.

/5. Deleted by No. 79 of 1995 s. 66(2).]

6. Objects of Act

The principal objects of this Act are —

(a)
(aa)

(ab)

(ac)

(ad)

(ae)

(af)

(ag)

(b)

(c)

to promote goodwill in industry and in enterprises within
industry; and

to provide for rights and obligations in relation to good
faith bargaining; and

to promote the principles of freedom of association and
the right to organise; and

to promote equal remuneration for men and women for
work of equal value; and

to promote collective bargaining and to establish the
primacy of collective agreements over individual
agreements; and

to ensure all agreements registered under this Act
provide for fair terms and conditions of employment;
and

to facilitate the efficient organisation and performance
of work according to the needs of an industry and
enterprises within it, balanced with fairness to the
employees in the industry and enterprises; and

to encourage employers, employees and organisations to
reach agreements appropriate to the needs of enterprises
within industry and the employees in those enterprises;
and

to encourage, and provide means for, conciliation with a
view to amicable agreement, thereby preventing and
settling industrial disputes; and

to provide means for preventing and settling industrial
disputes not resolved by amicable agreement, including

As at 01 Jul 2014

Version 14-c0-00 page 5

Extract from www.slp.wa.gov.au, see that website for further information



Industrial Relations Act 1979
Part |

s. 7

Introductory

(1)

(ca)
(d)

(e)

®

(@

threatened, impending and probable industrial disputes,
with the maximum of expedition and the minimum of
legal form and technicality; and

to provide a system of fair wages and conditions of
employment; and

to provide for the observance and enforcement of
agreements and awards made for the prevention or
settlement of industrial disputes; and

to encourage the formation of representative
organisations of employers and employees and their
registration under this Act and to discourage, so far as
practicable, overlapping of eligibility for membership of
such organisations; and

to encourage the democratic control of organisations so
registered and the full participation by members of such
an organisation in the affairs of the organisation; and

to encourage persons, organisations and authorities
involved in, or performing functions with respect to, the
conduct of industrial relations under the laws of the
State to communicate, consult and co-operate with
persons, organisations and authorities involved in, or
performing functions with respect to, the conduct or
regulation of industrial relations under the laws of the
Commonwealth.

[Section 6 inserted by No. 94 of 1984 s. 5; amended by No. 20
0f 2002 s. 114 and 127.]

Terms used

In this Act, unless the contrary intention appears —

alteration, in relation to rules of an organisation, includes
amendment, addition to, variation, rescission or substitution;

apprentice means a person who is an apprentice under a training
contract registered under the Vocational Education and
Training Act 1996 Part 7 Division 2;
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association means an association that is registered under
Division 4 of Part II;

award means an award made by the Commission under this Act;

calling means any trade, craft, occupation, or classification of
an employee;

canvasser means any person wholly and solely employed in the
writing of industrial insurance business or in the collection of
premiums at not longer intervals than one month in respect of
such insurance, or in both, but does not include a person who
directly or indirectly carries on or is concerned in the carrying
on or conduct of any other business or occupation in
conjunction with that of industrial insurance;

CEO means the chief executive officer of the Department;

Chamber means the body known as the Chamber of Commerce
and Industry of Western Australia (Inc);

Chief Commissioner includes an acting Chief Commissioner;

civil penalty provision means a provision of this Act, or any
other written law, that is specified to be a civil penalty provision
for the purposes of section 83E;

Commission means the body continued and constituted under
this Act under the name of The Western Australian Industrial
Relations Commission;

Commission in Court Session means the Commission
constituted as provided by section 15(2);

commissioner means a commissioner appointed under this Act
and includes the Chief Commissioner, the Senior Commissioner
and an acting commissioner;

Commonwealth Act means the Workplace Relations Act 1996
of the Commonwealth;

constituent authority means the public service arbitrator, a
Public Service Appeal Board, or the Railways Classification
Board, established or appointed under Part I11A;
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Court means the Western Australian Industrial Appeal Court
continued and constituted under this Act;

decision includes award, order, declaration or finding;

declaration means a declaration made by the Commission under
this Act;

Department means the department of the Public Service
principally assisting the Minister in the administration of this
Act;

departmental officer means a person employed in the
Department as referred to in section 99C(2);

deputy registrar means a person designated as a deputy registrar
under this Act;

employee means —

(a) any person employed by an employer to do work for hire
or reward including an apprentice; or

(b) any person whose usual status is that of an employee; or

(c) any person employed as a canvasser whose services are
remunerated wholly or partly by commission or
percentage reward; or

(d) any person who is the lessee of any tools or other
implements of production or of any vehicle used in the
delivery of goods or who is the owner, whether wholly
or partly, of any vehicle used in the transport of goods or
passengers if he is in all other respects an employee,

but does not include any person engaged in domestic service in
a private home unless —

(e) more than 6 boarders or lodgers are therein received for
pay or reward; or

(f) the person so engaged is employed by an employer, who
is not the owner or occupier of the private home, but
who provides that owner or occupier with the services of
the person so engaged;
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employer includes —
(a) persons, firms, companies and corporations; and

(b) the Crown and any Minister of the Crown, or any public
authority,

employing one or more employees and also includes a labour
hire agency or group training organisation that arranges for an
employee (being a person who is a party to a contract of service
with the agency or organisation) to do work for another person,
even though the employee is working for the other person under
an arrangement between the agency or organisation and the
other person;

employer-employee agreement or EEA means an
employer-employee agreement provided for by section 97UA;

employment record means a record kept under section 49D;
enterprise order has the meaning given by section 42I(1);

Fair Work Australia means the body established by the Fair
Work Act 2009 (Commonwealth) section 575;

final offer arbitration means arbitration in which an issue is
decided by the Commission by awarding, without qualification
or amendment, that one of the final proposals made by the
parties concerned which, viewed in its entirety is, in the opinion
of the Commission, the more or the most reasonable, as the case
may be;

finding means a decision, determination or ruling made in the
course of proceedings that does not finally decide, determine or
dispose of the matter to which the proceedings relate;

Full Bench means the Commission constituted as provided by
section 15(1);

group training organisation means an organisation that
manages the employment and training of apprentices under
contracted work based arrangements for the purpose of hosting
those apprentices out to other employers;
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industrial action means any act, omission, or circumstance
done, effected, or brought about by an organisation or employer
or employee or by any other person for the purpose, or in the
opinion of the Commission for the purpose, of compelling an
employer or an employee or an organisation to accept any terms
or conditions of employment or to enforce compliance with any
demand relating to employment not including an application
made under this Act;

industrial agreement means an agreement registered by the
Commission under this Act as an industrial agreement;

Industrial Gazette means the Western Australian Industrial
Gaczette published pursuant to this Act;

industrial inspector means a person designated as an industrial
inspector under this Act;

industrial magistrate’s court means industrial magistrate’s
court established under section 81(1);

industrial matter means any matter affecting or relating or
pertaining to the work, privileges, rights, or duties of employers
or employees in any industry or of any employer or employee
therein and, without limiting the generality of that meaning,
includes any matter affecting or relating or pertaining to —

(a) the wages, salaries, allowances, or other remuneration of
employees or the prices to be paid in respect of their
employment;

(b) the hours of employment, leave of absence, sex, age,
qualification, or status of employees and the mode,
terms, and conditions of employment including
conditions which are to take effect after the termination
of employment;

(¢) the employment of children or young persons, or of any
person or class of persons, in any industry, or the
dismissal of or refusal to employ any person or class of
persons therein;

(ca) the relationship between employers and employees;
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(d) any established custom or usage of any industry, either
generally or in the particular locality affected;

(e) the privileges, rights, or duties of any organisation or
association or any officer or member thereof in or in
respect of any industry;

(f) inrespect of apprentices, these additional matters —

(1) their wage rates and, subject to the Vocational
Education and Training Act 1996 Part 7
Division 2, other conditions of employment; and

(i1)) the wages, allowances and other remuneration to
be paid to them, including for time spent in
performing their obligations under training
contracts registered under the Vocational
Education and Training Act 1996 Part 7
Division 2, whether at their employers’
workplaces or not; and

(ii1))  without limiting subparagraphs (i) and (ii), those
other rights, duties and liabilities of them and
their employers under such contracts that do not
relate to the training and assessment they are to
undergo, whether at their employers’ workplaces
or not;

(g) any matter relating to the collection of subscriptions to
an organisation of employees with the agreement of the
employee from whom the subscriptions are collected
including —

(1) the restoration of a practice of collecting
subscriptions to an organisation of employees
where that practice has been stopped by an
employer; or

(i1)) the implementation of an agreement between an
organisation of employees and an employer
under which the employer agrees to collect
subscriptions to the organisation;
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[(h)  deleted]

(1) any matter, whether falling within the preceding part of
this interpretation or not, where —

(1) an organisation of employees and an employer

agree that it is desirable for the matter to be dealt
with as if it were an industrial matter; and

(i) the Commission is of the opinion that the objects
of this Act would be furthered if the matter were
dealt with as an industrial matter;

and also includes any matter of an industrial nature the subject
of an industrial dispute or the subject of a situation that may
give rise to an industrial dispute but does not include —

(j) compulsion to join an organisation of employees to
obtain or hold employment; or

(k) preference of employment at the time of, or during,
employment by reason of being or not being a member
of an organisation of employees; or

(I) non-employment by reason of being or not being a
member of an organisation of employees; or

(m) any matter relating to the matters described in
paragraph (), (k) or (I);
industry includes each of the following —
(a) any business, trade, manufacture, undertaking, or calling
of employers;

(b) the exercise and performance of the functions, powers,
and duties of the Crown and any Minister of the Crown,
or any public authority;

(c) any calling, service, employment, handicraft, or
occupation or vocation of employees,

whether or not, apart from this Act, it is, or is considered to be,
industry or of an industrial nature, and also includes —

(d) abranch of an industry or a group of industries;
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irregularity, in relation to an election for an office, includes a
breach of the rules of an organisation, and any act, omission, or
other means by which the full and free recording of votes, by
persons entitled to record votes, and by no other persons, or a
correct ascertainment or declaration of the results of the voting
is, or is attempted to be, prevented or hindered;

Jjudge means a judge of the Supreme Court;

labour hire agency means a person or entity that conducts a
business of the kind commonly known as a labour hire agency;

legal practitioner means an Australian legal practitioner within
the meaning of that term in the Legal Profession Act 2008
section 3;

MCE Act means the Minimum Conditions of Employment
Act 1993;

member of the Commission means the President or a
commissioner and includes the President or a commissioner
when he is performing the functions of a constituent authority,
or of a member of a constituent authority, but does not include
any other member or acting member of a constituent authority;

Mines and Metals Association means the body known as the
Australian Mines and Metals Association (Incorporated);

office in relation to an organisation means —

(a) the office of a member of the committee of management
of the organisation; and

(b) the office of president, vice president, secretary,
assistant secretary, or other executive office by whatever
name called of the organisation; and

(c) the office of a person holding, whether as trustee or
otherwise, property of the organisation, or property in
which the organisation has any beneficial interest; and

(d) an office within the organisation for the filling of which
an election is conducted within the organisation; and
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(e) any other office, all or any of the functions of which are
declared by the Full Bench pursuant to section 68 to be
those of an office in the organisation,

but does not include the office of any person who is an
employee of the organisation and who does not have a vote on
the committee of management of the organisation;

officer means a person who carries out, or whose duty is or
includes the carrying out of, the whole or part of the functions
of an office in an organisation;

officer of the Commission means —

(a) the Registrar, a deputy registrar or any other Registrar’s
Department officer assisting the Commission in the
performance of its functions; or

(b) an officer appointed under section 93(1a);

officer of the Court means the clerk of the Court or any other
Registrar’s Department officer assisting the Court in the
performance of its functions;

organisation means an organisation that is registered under
Division 4 of Part II;

post-secondary education institution means an institution or
part of an institution established or continued by or under the
University of Western Australia Act 1911, the Curtin University
of Technology Act 1966, the Murdoch University Act 1973, the
Edith Cowan University Act 1984 or the Vocational Education
and Training Act 1996;

premises includes any land, building, structure, mine, mine
working, aircraft, ship or other vessel, vehicle and place, and
any part of it;

President means the President of the Commission and includes
an acting President;
presiding judge means the presiding judge of the Court;

principal executive officer in relation to an organisation or
association means the president or chairman of that organisation
or association;
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public authority means the Governor in Executive Council, any
Minister of the Crown in right of the State, the President of the
Legislative Council or the Speaker of the Legislative Assembly
or the President of the Legislative Council and the Speaker of
the Legislative Assembly, acting jointly, as the case requires,
under the Parliamentary and Electorate Staff (Employment)
Act 1992, the Governor or his or her delegate under the
Governor’s Establishment Act 1992, State Government
department, State trading concern, State instrumentality, State
agency, or any public statutory body, corporate or
unincorporate, established under a written law but does not
include a local government or regional local government;

public hospital means a public hospital as defined in the
Hospitals and Health Services Act 1927,

public service officer means a public service officer within the
meaning of the Public Sector Management Act 1994;

published in the required manner means published in the next
available issue of the Industrial Gazette and —

(a) in a newspaper circulating throughout the State; or

(b) on an internet website maintained by the Commission;
record means any thing or process —

(a) upon or by which information is recorded or stored; or

(b) by means of which a meaning can be conveyed by any
means in a visible or recoverable form,

whether or not the assistance of some electronic, electrical,
mechanical, chemical or other machine or process is required to
convey the information or meaning;

Registrar means the chief executive officer of the Registrar’s
Department or, if another person is designated as the Registrar
under this Act, that person;

Registrar’s Department means the department of the Public
Service known as the Department of the Registrar Western
Australian Industrial Relations Commission;
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Registrar’s Department officer means a person employed in the
Registrar’s Department as referred to in section 99C(3);

registration, in relation to an organisation, means registration
under Division 4 of Part II by authority of the Full Bench;

repealed Act means the Act repealed by section 4;
representative has the meaning given by section 97X or 97X0O;

represented person has the meaning given by section 97X
or 97X0;

secondary office, in relation to a person who holds an office of
member of the Commission and is subsequently appointed to an
office of Fair Work Australia pursuant to section 14A, means
the office of member of Fair Work Australia;

Senior Commissioner includes an acting Senior Commissioner;

subscription means any subscription, fee or dues payable by a
member for or in respect of membership of an organisation;

vary in relation to an award or industrial agreement means to
add a new provision or to add to, alter, amend or rescind an
existing provision.

A matter relating to —
(a) the dismissal of an employee by an employer; or
(b) the refusal or failure of an employer to allow an

employee a benefit under his contract of service,

is and remains an industrial matter for the purposes of this Act

even though their relationship as employee and employer has
ended.

deleted]

A matter or claim that has been referred, or appeal that has been
brought, to the Tribunal provided for by section 51G of the
Occupational Safety and Health Act 1984 under a provision
mentioned in —

(a) subsection (1) of that section; or
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(b) section 102(1) of the Mines Safety and Inspection
Act 1994; or

(¢) clause 69(1) of Schedule 1 to the Petroleum and
Geothermal Energy Resources Act 1967, clause 69(1) of
Schedule 1 to the Petroleum Pipelines Act 1969, or
clause 70(1) of Schedule 5 to the Petroleum (Submerged
Lands) Act 1982,

1s not an industrial matter.

(4) Subsections (3) and (4) of section 34 do not apply to a
determination that is made contrary to subsection (3)(b) or to
any proceeding based on that determination, and in the
determination of any application for a prerogative writ or
declaratory judgment no regard shall be had to the existence of
any right of appeal under this Act.

(5) Inthis Act—

(a) areference to an industrial matter includes a reference to
a matter relating to bargaining in good faith for an
industrial agreement or collective agreement (as that
term is defined in the Commonwealth Act); and

(b) areference to jurisdiction to inquire into and deal with
an industrial matter includes a reference to jurisdiction
to assist parties to bargain for an industrial agreement or
collective agreement (as that term is defined in the
Commonwealth Act).

(6) Subject to subsection (7), for the purposes of the definitions of
employee and employer in subsection (1), if a person (the
principal) engages a person, or a group of persons, under a
contract to personally give a performance as, or as part of,
musical, theatrical, dance or comic entertainment, the principal
is to be regarded as employing the person, or each person in the
group, to do work.

(7) Subsection (6) has effect only to the extent necessary to enable a
claim of the kind referred to in section 29(1)(b)(ii) to be referred
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to and dealt with by the Commission in respect of a person who
would not be an employee but for the operation of
subsection (6).

(8) Notes in this Act are provided to assist understanding and do not
form part of the Act.

[Section 7 inserted by No. 94 of 1984 s. 6, amended by No. 83
of 1987 5. 38; No. 119 of 1987 5. 5; No. 73 of 1990 s. 45, No. 99
0of 1990 s. 4, No. 44 of 1991 5. 5, No. 40 of 1992 s. 8; No. 15 of
1993 s. 4; No. 32 of 1994 5. 14; No. 103 of 1994 5. 18, No. 1 of
1995 5. 4, 26 and 49; No. 30 0of 1995 5. 77; No. 79 of 1995 s. 30,
No. 14 0f 1996 5. 4; No. 42 0f 1996 5. 71; No. 3 of 1997 5. 29>
and 35; No. 36 of 1999 s. 247, No. 20 of 2002 s. 6, 128, 142,
149, 178, 185, 190(1), 191(1) and (2) and 194(2); No. 65 of
2003 5. 41(2); No. 51 of 2004 5. 70(2); No. 59 of 2004 s. 112;
No. 68 of 2004 s. 87(2); No. 13 of 2005 5. 49(2)(b); No. 36 of
2006 s. 24 and 67; No. 35 of 2007 s. 97(2),; No. 21 of 2008

5. 668(2); No. 44 of 2008 s. 53(2)-(6); No. 53 of 2011 s. 32, 39
and 40, amended in Gazette 15 Aug 2003 p. 3686.]

[Part 14 (s. 74-7G) deleted by No. 20 of 2002 s. 111(4) and 113(1).]
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Part I — The Western Australian Industrial Relations
Commission

[Heading amended by No. 94 of 1984 s. 7.]

Division 1 — Constitution of the Commission

8. Members etc.

(1) The Commission by the name The Western Australian Industrial
Commission established under the repealed Act is hereby
continued in existence subject to this Act under the name The
Western Australian Industrial Relations Commission.

(2) The Commission shall consist of the following members —
(a) a President; and
(b) a Chief Commissioner; and
(¢) a Senior Commissioner; and
(d) such number of other commissioners as may, from time

to time, be necessary for the purposes of this Act,

who shall be respectively appointed to their offices by the
Governor by commission in Her Majesty’s name.

[Ca) deleted]

(3A) At least one commissioner who holds office under
subsection (2)(d) must, in addition to the other attributes
required for appointment, have —

(a) knowledge of or experience in the field of occupational
safety and health; and

(b) knowledge of the Occupational Safety and Health
Act 1984, the Mines Safety and Inspection Act 1994, the
Petroleum and Geothermal Energy Resources Act 1967,
the Petroleum Pipelines Act 1969 or the Petroleum
(Submerged Lands) Act 1982,

sufficient for exercising the jurisdiction that the commissioner
designated under section 16(2A) is required to exercise.
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(3) The order of seniority of commissioners is —

(a) Chief Commissioner;

(b)  Senior Commissioner;

(¢) other commissioners according to the dates of their
appointments unless 2 or more of their appointments are
made on the same day in which case their order of
seniority is such as shall be assigned to them by the
Governor when appointing them.

[Section 8 amended by No. 94 of 1984 s. 8 and 66, No. 51 of
2004 s. 70(3),; No. 68 of 2004 s. 87(3),; No. 13 of 2005 s. 49(3);
No. 35 0f 2007 5. 97(3); No. 36 of 2009 5. 18.]

0. President and Chief Commissioner, who are eligible to be
etc.

(1) A person is not eligible for appointment as the President unless
the person is a lawyer and has had not less than 5 years’ legal
experience.

(laa) In subsection (1) —
lawyer means an Australian lawyer within the meaning of that
term in the Legal Profession Act 2008 section 3;
legal experience means —

(a) standing and practice as a legal practitioner; or

(b) judicial service (including service as a judge of a court, a
magistrate or other judicial officer) in the State or
elsewhere in a common law jurisdiction; or

(¢) acombination of both kinds of legal experience
mentioned in paragraphs (a) and (b).

(la) The President during the term of his or her office —

(a) is entitled to the style and title of The Honourable
(name), President of The Western Australian Industrial
Relations Commission; and
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(b) in appropriate circumstances —
(1) may be addressed as “Your Honour”; and

(1)) may be referred to as “His Honour” or “Her
Honour”, as the case may be.

(2) A person shall not be appointed Chief Commissioner unless —

(a) he has had experience at a high level in industrial
relations; or

(b) he has, not less than 5 years previously, obtained a
degree of a university or an educational qualification of
similar standard after studies considered by the
Governor to have substantial relevance to the duties of
the Chief Commissioner.

[Section 9 inserted by No. 94 of 1984 5. 9, amended by No. 99
of 1990 s. 5; No. 21 of 2008 s. 668(3).]

10. Age limit for members

A person who has attained the age of 65 years is ineligible for
appointment as a member of the Commission and each member
of the Commission shall retire from his office upon attaining the
age of 65 years.

[Section 10 inserted by No. 94 of 1984 5. 9.]

11. QOath of office and secrecy

(1)  Subject to subsection (2), before entering upon his office each
member of the Commission shall make oath before a judge that
he will faithfully and impartially perform the duties of his office
and that he will not, except in the discharge of those duties,
disclose to any person any evidence or other matter brought
before the Commission.

(2)  When a commissioner is appointed the Chief Commissioner or
the Senior Commissioner he is not required to make again the
oath referred to in subsection (1).

[Section 11 amended by No. 94 of 1984 s. 66.]
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12.

13.

14.

(1)

)

(1)

2)

Commission is court of record etc.

The Commission is a court of record and shall have an official
seal.

All courts, judges, and persons acting judicially shall take
judicial notice of the seal of the Commission affixed to a
document and shall presume that it has been duly so affixed.

Protection of members and others

A person who is —
(a) amember of the Commission; or
(ab) an industrial magistrate appointed under section 81B; or

(b) amember of a Board of Reference referred to in
section 48; or

(c) aconstituent authority or a member of a constituent
authority, as the case requires,

has, in the performance of his functions and duties as such a
member or industrial magistrate or as a constituent authority, as
the case requires, the same protection and immunity as a judge.

[Section 13 inserted by No. 119 of 1987 s. 6; amended by
No. 59 of 2004 5. 112.]

President and commissioners, jurisdiction of

The President has the jurisdiction expressly conferred on him by
this Act and in the exercise of that jurisdiction he constitutes the
Commission and he has and may exercise such powers of the
Commission as may be necessary or appropriate thereto.

A commissioner sitting or acting alone constitutes the
Commission and, except as otherwise provided in this Act, he
has and may exercise while so sitting or acting, all the powers
and jurisdiction of the Commission.
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(3) Where more than one member of the Commission is sitting or
acting at the same time in the exercise of the jurisdiction of the
Commission, each such member of the Commission constitutes
the Commission.

14A.  Dual Federal and State appointments

A person who is a member of the Commission may be
appointed as a member of Fair Work Australia, and a person so
appointed may, subject to section 22(2)(c), at the same time
hold the offices of member of the Commission and member of
Fair Work Australia but not otherwise.

[Section 14A inserted by No. 99 of 1990 s. 6, amended by
No. 53 0f 2011 s. 39.]

14B.  Performance of duties by dual Federal and State appointees

(1) Asagreed from time to time by the Chief Commissioner and the
President of Fair Work Australia, a person who holds an office
of member of the Commission and an office of member of Fair
Work Australia —

(a) may perform the duties of the secondary office; and
(b) may exercise, in relation to a particular matter —

(1) any powers that the person has as a member of
the Commission; and

(1)) any powers that the person has as a member of
Fair Work Australia.

(2) The Minister may give directions in writing to the Chief
Commissioner with respect to agreements under subsection (1)
and the Chief Commissioner shall give effect to every such
direction and shall not enter into any agreement under
subsection (1) that is contrary to those directions.

(3) Directions under subsection (2) shall be limited to matters of
administration and shall not deal with matters of conciliation or
arbitration.
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(4)

15.

(1)

2)

16.
(D

(laa)

(1ab)

(lac)

The Minister shall cause a copy of any direction given under
subsection (2) to be laid before each House of Parliament within
15 sitting days of that House after the date on which the
direction was given.

[Section 14B inserted by No. 99 of 1990 s. 6, amended by
No. 53 of 2011 s. 39.]

Full Bench and Commission in Court Session, constitution
of

The Full Bench shall be constituted by not less than 3 members
of the Commission one of whom shall be the President.

The Commission in Court Session shall be constituted by not
less than 3 commissioners sitting or acting together.

Chief Commissioner’s functions

In subsections (1aa) to (lac) —

Commission includes the Full Bench, the Commission in Court
Session and a constituent authority.

The Chief Commissioner is responsible for matters of an
administrative nature relating to the Commission and members
of the Commission.

Subject to this Act, the Chief Commissioner may allocate and
reallocate the work of the Commission and may assign or
appoint commissioners for the purposes of constituting the
Commission, or altering the constitution of the Commission, in
relation to a matter.

When it is continuing to deal with and deciding a matter that has
been reallocated, or in relation to which its constitution has been
altered, the Commission can have regard to —

(a) any record of the proceedings of the Commission in
relation to the matter before the reallocation or
alteration; or

(b) any evidence taken in the proceedings before the
reallocation or alteration.
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(1a) The Chief Commissioner may assign a commissioner to sit or

(2A)

(2B)

2C)

(2D)

(2E)

act alone as the Commission or to sit or act as a member of the
Full Bench or the Commission in Court Session notwithstanding
that that commissioner is for the time being appointed as or to a
constituent authority.

The Chief Commissioner must, in writing, designate one
commissioner, who holds office under section 8(2)(d) and who
satisfies the additional requirements referred to in section 8(3A),
to exercise the jurisdiction conferred by the Occupational Safety
and Health Act 1984 section 51G.

Without affecting the Chief Commissioner’s duty under
subsection (2A) to ensure that, at any one time, one
commissioner is designated, the Chief Commissioner —

(a) may at or after the time when a commissioner is
designated under subsection (2A), in writing, specify a
date when the designation ceases to have effect; and

(b) may, in writing, vary any date so specified.

The designation of a commissioner under subsection (2A) to
exercise the jurisdiction conferred by the Occupational Safety
and Health Act 1984 section 51G does not preclude the
commissioner from also performing other functions as a
commissioner under this Act.

The commissioner who, immediately before commencement,
was the commissioner whose appointment satisfied the
requirements of section 8(2a) (as it was before the
commencement) is, on and from commencement, to be taken to
be designated under subsection (2A) to exercise the jurisdiction
conferred by the Occupational Safety and Health Act 1984
section 51G.

In subsection (2D) —

commencement means the commencement of the Occupational
Safety and Health Legislation Amendment Act 2009 section 19 ',
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)

)

16A.

(1)

2)

)

(4)

The Chief Commissioner —
[(a) deleted]

(b) shall, before 1 October in each year, make a written
report to the Minister relating to the operation of this Act
up to the last preceding 30 June; and

(c) shall, before making the report referred to in
paragraph (b), consult with the President; and

(d) may require the commissioners to attend a conference of
commissioners for the purposes of paragraph (b) or for
any other purpose.

Where the Chief Commissioner is unable to attend to his duties
under this Act, whether on account of illness or otherwise, or
where there is a vacancy in the office of Chief Commissioner,
the duties and powers of the Chief Commissioner devolve on
the commissioner who is next in order of seniority and not
himself absent or unable to perform those duties, unless the
Governor appoints some other person to be acting Chief
Commissioner.

[Section 16 amended by No. 121 of 1982 s. 4, No. 94 of 1984
s. 10 and 66, No. I of 1995 s. 53; No. 14 of 2005 s. 4, No. 36 of
2009 s. 19.]

Delegation by Chief Commissioner

The Chief Commissioner may delegate to another member of
the Commission any power or duty of the Chief Commissioner
under another provision of this Act.

The delegation must be in writing signed by the Chief
Commissioner.

A person to whom a power or duty is delegated in accordance
with this section cannot delegate that power or duty.

A person exercising or performing a power or duty that has been
delegated to the person in accordance with this section is taken
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to do so in accordance with the terms of the delegation unless
the contrary is shown.

(5) Nothing in this section limits the ability of the Chief
Commissioner to perform a function through an officer or agent.

[Section 164 inserted by No. 14 of 2005 s. 5.]

17. Acting members of Commission, appointment of etc.

(1)  Where a member of the Commission is, or is expected to be,
unable to attend to his duties under this Act, whether on account
of illness or otherwise, the Governor may appoint a person to be
acting President, acting Chief Commissioner, acting Senior
Commissioner or an acting commissioner, as the case may
require, for such period as the Governor determines.

(1a) Where the office of President is vacant, or is expected to
become vacant, the Governor may appoint a person to be acting
President.

(1b)  An acting President appointed under subsection (1a) holds
office for such period, not longer than 2 years, as is specified in
the instrument of appointment and, upon the expiration of the
period, is eligible for reappointment.

(2) A person shall not be appointed acting President or acting Chief
Commissioner unless he holds the relevant qualifications
prescribed in section 9.

[(3) deleted]

(4) If, under this section, a person receives an appointment to act in
an office, the rights and obligations of the person in relation to
the office are, subject to the terms of that appointment, as
prescribed for the office.

[Section 17 amended by No. 121 of 1982 s. 5, No. 94 of 19584
s. 11; No. 1 of 1995 5. 53; No. 14 0f 2005 s. 6.]
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18.
(1)

2)

)

(4)

19.

Extending appointments

Notwithstanding the retirement of a member of the Commission
or the expiry of the period for which an acting member of the
Commission has been appointed under this Act, the Governor
may extend his period of office for such further period as the
Governor determines, in order to enable him to complete all
matters, proceedings, or inquiries that he has entered upon and
has not completed before the retirement or the expiry.

The Governor may from time to time extend any further period
determined by him under subsection (1) notwithstanding the

expiry of that further period for such further period or periods as
he thinks fit.

The continuation in office of a retired member of the
Commission under subsection (1) does not prevent —

(a) the appointment of a person to fill the office from which
the member retired; or

(b) in the case of a retired President, the appointment of a
person as acting President under section 17(1a).
The continuation in office of an acting member of the
Commission under subsection (1) does not prevent —

(a) the appointment of another person to act in the office in
which the acting member acted; or

(b) in the case of an acting President, the appointment of a
person as the President.

[Section 18 amended by No. 94 of 1984 s. 12; No. 14 of 2005
s. 7.]

Members to keep acquainted with industrial affairs etc.

Each member of the Commission shall keep himself acquainted
with industrial affairs and conditions.
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20. Conditions of service of members

(1) The President shall receive salary and allowances or
reimbursements at the same rate as a puisne judge.

(2) The offices of the members of the Commission, other than the
President are to be regarded, for the purposes of the Salaries
and Allowances Act 1975 and any other written law, as having
been prescribed for the purposes of section 6(1)(e) of that Act.

[(3)-(7) deleted]

(8) A commissioner shall, while he holds his office, be deemed to
be an employee within the meaning of and for the purposes of
the Superannuation and Family Benefits Act 1938 %,

(8a) For the purposes of any calculation or determination under the
Superannuation and Family Benefits Act 1938 " the duration
of —

(a) any service by a person as a commissioner that occurs
after the commencement day; and

(b) any period for which a person is deemed to have
continued in service under the State following his
retirement as a commissioner on or after the
commencement day; and

(c) any period for which a person might have remained in
service under the State but for —

(1) his death after the commencement day while
serving as a commissioner; or

(i)  his retirement as a commissioner on or after the
commencement day on the ground of invalidity
or physical or mental incapacity to perform his
duties,

shall be deemed to be increased by 100% *.

(8b)  In subsection (8a) commencement day means the day of the
coming into operation of section 3 of the Industrial Arbitration
Amendment Act (No. 2) 1984 "8,
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(8¢c)

(8d)

)

(10)

If a person is a contributor within the meaning of the
Superannuation and Family Benefits Act 1938 " immediately
before that person is appointed the President, that person may
continue to be such a contributor notwithstanding that
appointment ®.

While a person to whom subsection (8c) applies continues to be
a contributor under the Superannuation and Family Benefits
Act 19387, that Act applies to and in relation to that person, and
if that person ceases to be a contributor —

(a) before attaining the age of 60 years that person shall be
deemed to have resigned; or

(b) on or after attaining the age of 60 years but before
attaining the age of 65 years that person shall be deemed
to have elected to retire; or

(c) on attaining 65 years that person shall be deemed to
have retired,

under that Act on the day that person so ceases to be a
contributor and, in each case referred to in paragraphs (b) and
(c), a pension is payable to that person, and that person’s widow
or widower and children after the death of that person, but the
pension otherwise payable under the last-mentioned Act to him
or her, and that person’s widow or widower and children after
his or her death, shall be reduced in accordance with that Act by
the amount of the State share of the first-mentioned pension
paid to him or her, and that person’s widow or widower and
children after his or her death ®.

Where a commissioner was immediately before his appointment
as a commissioner, an officer of the Public Service of the State,
he retains his existing and accruing rights and for the purpose of
determining those rights, his service as a commissioner shall be
taken into account as if it were service within the Public Service
of the State.

The rights of a commissioner to paid leave of absence and to
lump sum payments on ceasing to hold office for the money
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(1)

(12)

(13)

21.

22.

(1)

equivalent of leave of absence shall be not less than those of a
permanent officer under the Public Sector Management
Act 1994.

The President is entitled to the same conditions in respect of
leave of absence as a judge.

The provisions of the Judges’ Salaries and Pensions Act 1950
that relate to pensions apply, with such modifications as are
necessary, to and in relation to the President, and to and in
relation to a surviving spouse, de facto partner or child of the
President after the death of the President, in the same manner as
they apply to and in relation to a judge to whom that Act
applies, and to and in relation to a surviving spouse, de facto
partner or child of such a judge, and for that purpose the term
judge in that Act includes the President.

In subsections (11) and (12) President includes any person who
acted or held office as President after the coming into operation
of section 3 of the Industrial Arbitration Amendment Act

(No. 2) 1984 .

[Section 20 amended by No. 121 of 1982 s. 6, No. 92 of 1984
s. 3and 4; No. 82 of 1987 5. 8, No. 99 of 1990 s. 7; No. 20 of
2002 s. 186(1) °; No. 28 0f 2003 s. 89.]

Resignation from office

A member of the Commission may resign his office by writing
under his hand addressed to the Governor and the resignation
takes effect on the day on which it is received by the Governor
or such later day as is specified in the writing.

Tenure subject to good behaviour

Subject to subsection (2)(c), the members of the Commission
shall hold their offices during good behaviour, subject to a
power of removal by the Governor upon the address of both
Houses of Parliament.
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2)

22A.

22B.

23.

(1)

The office of a member of the Commission shall become vacant
if —
(a) he is removed from the office pursuant to subsection (1);
or

(b)  he retires pursuant to section 10 or resigns pursuant to
section 21; or

(c) except with the approval of the Governor, he accepts the
office of member of Fair Work Australia.

[Section 22 amended by No. 94 of 1984 s. 13; No. 99 of 1990
5. 8; No. 1 0f 1995 5. 53; No. 53 of 2011 5. 39.]

Division 2 — General jurisdiction and powers of the

Commission

Terms used

In this Division and Divisions 2A to 2G —

Commission means the Commission constituted otherwise than
as a constituent authority;

industrial matter does not include a matter in respect of which,
subject to Division 3, a constituent authority has exclusive
jurisdiction under this Act.

[Section 224 inserted by No. 94 of 1984 s. 14; amended by
No. 20 02002 s. 121(1).]

Commission to act with due speed

In the performance of its functions the Commission is to act
with as much speed as the requirements of this Act and a proper
consideration of the matter before it permit.

[Section 22B inserted by No. 20 of 2002 s. 150.]
Jurisdiction of Commission

Subject to this Act, the Commission has cognizance of and
authority to enquire into and deal with any industrial matter.
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(2)  Where by or under any other Act power is conferred on a person
or body to appoint officers or employees for the purposes of that
Act or to fix or determine the salaries, wages, or other
remuneration, or other conditions of employment, of officers or
employees appointed for those purposes, or to do both of those
things —

(a) the jurisdiction that the Commission would have but for
that other Act to hear and determine any matter or
dispute relating to the salaries, wages, or other
remuneration, or other conditions of employment, of
those officers or employees is not affected by that power
conferred by or pursuant to that other Act; and

(b)  where there is any inconsistency between a decision of
the Commission relating to any such matter or dispute
and any decision in the exercise or purported exercise of
that power conferred by or under that other Act, to the
extent of the inconsistency the former prevails and the
latter is of no force or effect.

(2a) Notwithstanding subsections (1) and (2), the Commission does
not have jurisdiction to enquire into or deal with any matter in
respect of which a procedure referred to in section 97(1)(a) of
the Public Sector Management Act 1994 is, or may be,
prescribed under that Act.

(3) The Commission in the exercise of the jurisdiction conferred on
it by this Part shall not —

(a) prohibit the employment of employees on any day of the
week or restrict in any other way the number of days or
hours in the week during which any operation may be
carried on in any industry or by any employer but
nothing in this paragraph —

(1) prevents the registration with the Commission of
any industrial agreement that contains or

provides for any such prohibition or restriction;
or
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(b)

(c)

(d)

(e)

(i)

prevents the Commission from fixing the rates
for overtime, work on holidays, shift work,
weekend work, and other special work, including
allowances as compensation for overtime or any
such work;

regulate the rates of salary or wages, or the conditions of
employment of any person who holds an office for
which the remuneration payable is determined or
recommended pursuant to the Salaries and Allowances
Act 1975;

make an award or order empowering a representative of
an organisation to enter any part of —

(@)

(i)

the premises of an employer, the principal use of
which premises is for habitation by the employer
and his household; or

a private home in which a person engaged in
domestic service is employed by an employer,
who is not the owner or occupier of that private
home, but who provides that owner or occupier
with the services of the person so engaged;

regulate the suspension from duty in, discipline in,
dismissal from, termination of, or reinstatement in,
employment of any employee or any one of a class of
employees if there is provision, however expressed, by
or under any other Act for or in relation to a matter of
that kind and there is provision, however expressed, by
or under that other Act for an appeal in a matter of that

kind;

provide for —

(@)
(ii)

compulsion to join an organisation to obtain or
hold employment; or

non-employment by reason of being or not being
a member of an organisation;
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(f) provide for preference of employment at the time of, or
during, employment by reason of being or not being a
member of an organisation;

(g) limit the working hours of employees engaged in the
agricultural and pastoral industry but nothing in this
paragraph prevents the registration with the Commission
of any industrial agreement that contains or provides for
any such limitation;

(h) on a claim of harsh, oppressive or unfair dismissal —

(1) in the case of an application under section 44,
make any order except an order that is authorised
by section 23A or 44; and

(i) in any other case, make any order except an
order that is authorised by section 23A.

[Section 23 amended by No. 82 of 1980 s. 2, No. 121 of 1952
s. 7, No. 94 of 1984 5. 15 and 66; No. 119 of 1987 5. 7; No. 15
of 1993 5. 6, No. 1 of 1995 s. 27 and 40; No. 3 of 1997 5. 30 5;
No. 20 0f 2002 5. 137 and 143.]

[234A. Deleted by No. 3 0f 1997 5. 22°]

23A.  Unfair dismissal claims, Commission’s powers on

(1) The Commission may make an order under this section if the
Commission determines that the dismissal of an employee was
harsh, oppressive or unfair.

(2) In determining whether the dismissal of an employee was harsh,
oppressive or unfair the Commission shall have regard to
whether the employee —

(a) atthe time of the dismissal, was employed for a period
of probation agreed between the employer and employee
in writing or otherwise; and

(b) had been so employed for a period of less than 3 months.

(3) The Commission may order the employer to reinstate the
employee to the employee’s former position on conditions at
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(4)

()

(6)

(7

least as favourable as the conditions on which the employee was
employed immediately before dismissal.

If the Commission considers that reinstatement would be
impracticable, the Commission may order the employer to
re-employ the employee in another position that the
Commission considers —

(a) the employer has available; and
(b) 1is suitable.

The Commission may, in addition to making an order under
subsection (3) or (4), make either or both of the following
orders —

(a) an order it considers necessary to maintain the continuity
of the employee’s employment;

(b) an order to the employer to pay to the employee the
remuneration lost, or likely to have been lost, by the
employee because of the dismissal.

If, and only if, the Commission considers reinstatement or
re-employment would be impracticable, the Commission may,
subject to subsections (7) and (8), order the employer to pay to
the employee an amount of compensation for loss or injury
caused by the dismissal.

In deciding an amount of compensation for the purposes of
making an order under subsection (6), the Commission is to
have regard to —

(a) the efforts (if any) of the employer and employee to
mitigate the loss suffered by the employee as a result of
the dismissal; and

(b) any redress the employee has obtained under another
enactment where the evidence necessary to establish the
claim for that redress is also the evidence necessary to
establish the claim before the Commission; and

(c) any other matter that the Commission considers relevant.
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(8) The amount ordered to be paid under subsection (6) is not to
exceed 6 months’ remuneration of the employee.

(9) For the purposes of subsection (8) the Commission may
calculate the amount on the basis of an average rate received by
the employee during any relevant period of employment.

(10)  For the avoidance of doubt, an order under subsection (6) may
permit the employer concerned to pay the compensation
required in instalments specified in the order.

(11)  An order under this section may require that it be complied with
within a specified time.

(12) The Commission may make any ancillary or incidental order
that the Commission thinks necessary for giving effect to any
order made under this section.

[Section 234 inserted by No. 20 of 2002 s. 138(1) °.]

23B. Third party involvement in employment claim,
Commission’s powers to prevent etc.

(1) In this section —

employment claim means a claim made to the Commission in
which any of the following is an issue —

(a) the refusal or failure of an employer to employ a person
(the affected person);

(b) an employer’s employment or transfer of an employee to
work at a particular place or site, or refusal or failure to
employ or transfer an employee to work at a particular
place or site;

(c) the reinstatement or re-employment of an employee who
has been dismissed by an employer;

third party, in relation to an employment claim, means any
person, other than the employer on whom a copy of the claim
has been served.
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24.

25.

2)

€)

(1)

2)

(1)

The Commission may, if it considers it necessary to do so in the
interests of equity, good conscience and the substantial merits of
an employment claim, order a third party to refrain from
preventing, hindering or interfering with, or doing anything that
would have the effect of preventing, hindering or interfering
with —

(a) the employment of the affected person; or

(b) the employment or transfer of the employee to work at a
particular place or site; or

(c) the reinstatement or re-employment of the employee.
Subsection (2) is not to be taken as limiting the persons in

respect of whom the Commission can make other orders under
this Act.

[Section 23B inserted by No. 20 of 2002 s. 138(1) °.]

Industrial matters, Commission may decide what are

The Commission has jurisdiction to determine in any
proceedings before it whether any matter to which those
proceedings relate is an industrial matter and a finding by the
Commission on that question is, subject to sections 49 and 90,
final and conclusive with respect to those proceedings.

A determination under subsection (1) is not a decision for the
purposes of section 49 or 90 unless and until —
(a) those proceedings have been concluded; or
(b) leave to appeal is granted by the Commission making
that determination.

[Section 24 amended by No. 15 of 1993 s. 8; amended in
Gazette 15 Aug 2003 p. 3686.]

Allocation of industrial matters by Chief Commissioner

For the purposes of section 16(1ab), in allocating the work of
the Commission under this Division and Divisions 2A to 2G the
Chief Commissioner may —

(a) allocate matters to a commissioner; and
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(b) allocate matters directly to the Commission in Court
Session; and

(¢) notwithstanding that he has allocated a matter to a
commissioner, revoke that allocation and allocate the
matter to another commissioner or directly to the
Commission in Court Session.

(2) Subsection (1) —
(a) has effect subject to any provision of this Division or
Division 2A to 2G under which the Commission is to be
constituted in a particular way; and

(b) does not affect the operation of Part IIC.

[Section 25 inserted by No. 94 of 1984 s. 16, amended by
No. 20 0f 2002 s. 121(2) and (3); No. 14 of 2005 s. 8.]

26. Commission to act according to equity and good conscience

(1) Inthe exercise of its jurisdiction under this Act the
Commission —

(a) shall act according to equity, good conscience, and the
substantial merits of the case without regard to
technicalities or legal forms; and

(b) shall not be bound by any rules of evidence, but may
inform itself on any matter in such a way as it thinks
just; and

(c) shall have regard for the interests of the persons
immediately concerned whether directly affected or not
and, where appropriate, for the interests of the
community as a whole; and

(d) shall take into consideration to the extent that it is
relevant —

(1) the state of the national economy;
(i1) the state of the economy of Western Australia;

(ii1))  the capacity of employers as a whole or of an
individual employer to pay wages, salaries,
allowances or other remuneration and to bear the
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(iv)

v)
(vi)

(vii)

cost of improved or additional conditions of
employment;

the likely effects of its decision on the economies
referred to in subparagraphs (i) and (ii) and, in
particular, on the level of employment and on
inflation;

any changes in productivity that have occurred or
are likely to occur;

the need to facilitate the efficient organisation
and performance of work according to the needs
of an industry and enterprises within it, balanced
with fairness to the employees in the industry
and enterprises;

the need to encourage employers, employees and
organisations to reach agreements appropriate to
the needs of enterprises and the employees in
those enterprises.

(2A) In making a public sector decision the Commission must take
into consideration the following —

(a)

(b)

any Public Sector Wages Policy Statement that is
applicable in relation to negotiations with the public
sector entity;

the financial position and fiscal strategy of the State as
set out in the following —

(@)

(i)
(iii)

the most recent Government Financial Strategy
Statement released under the Government
Financial Responsibility Act 2000 section 11(1)
and made publicly available under section 9 of
that Act;

the Government Financial Projections Statement;

any submissions made to the Commission on
behalf of the public sector entity or the State
government;
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(c) the financial position of the public sector entity as set
out in the following —

(1) the part of the most recent budget papers tabled
in the Legislative Assembly that deals with the
public sector entity under the title “Agency
Information in Support of the Estimates™ or, if
the regulations prescribe another part of those
budget papers, that other part;

(1)) any submissions made to the Commission on
behalf of the public sector entity or the State
government.

(2B) In subsection (2A) —

Government Financial Projections Statement means
whichever is the most recent of the following —

(a) the most recent Government Financial Projections
Statement that is —

(1) released under the Government Financial
Responsibility Act 2000 section 12(1); and

(i1)) made publicly available in the budget papers
tabled in the Legislative Assembly under the title
“Economic and Fiscal Outlook™ or, if the
regulations prescribe another part of the budget
papers, that other part;

(b) the most recent Government Mid-year Financial
Projections Statement that is —

(1) released under the Government Financial
Responsibility Act 2000 section 13(1); and

(1)) made publicly available under section 9 of that
Act;

public sector decision means any of the following —

(a) an order made under section 42G that will be included in
an agreement that will extend to and bind a public sector
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entity or its employing authority (as defined in the
Public Sector Management Act 1994 section 5);

(b) an enterprise order that will extend to and bind a public
sector entity or its employing authority (as defined in the
Public Sector Management Act 1994 section 5);

(c) if the matters set out in subsection (2A)(a), (b) and (¢)
are relevant to the decision, any other decision that will
extend to and bind a public sector entity or its employing
authority (as defined in the Public Sector Management
Act 1994 section 5);

public sector entity means either of the following —

(a) a public sector body as defined in the Public Sector
Management Act 1994 section 3(1);

(b) an entity that is —
(1) mentioned in the Public Sector Management
Act 1994 Schedule 1; and
(i) prescribed by regulations made by the Governor;
Public Sector Wages Policy Statement means —
(a) the Public Sector Wages Policy Statement 2014 issued

by the State government that applies to industrial
agreements expiring after 1 November 2013; or

(b) if any Public Sector Wages Policy Statement is issued in
substitution for that statement, the later statement.

(2C)  The matters the Commission is required to take into
consideration under subsection (2A) are in addition to any
matter it is required to take into consideration under

subsection (1)(d).
(2D)  Subsection (2A) —
(a) does not apply in relation to —

(1) an order made under section 42G in respect of an
agreement proposed to be made in substitution
for an industrial agreement that specifies a
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(2E)

2)

€)

4)

[26A.

nominal expiry date that is earlier than
1 November 2013; or

(i) an enterprise order made in substitution for an
enterprise order that provides for an expiry day
that is earlier than 1 November 2013;

but

(b) except as provided in paragraph (a), applies in relation to
any public sector decision in respect of a matter arising
before, on or after the commencement of the Workforce
Reform Act 2014 section 4.

Subsections (1)(d) and (2A) do not apply when the Commission
is exercising its jurisdiction under section S0A.

In granting relief or redress under this Act the Commission is
not restricted to the specific claim made or to the subject matter
of the claim.

Where the Commission, in deciding any matter before it
proposes or intends to take into account any matter or
information that was not raised before it on the hearing of the
matter, the Commission shall, before deciding the matter, notify
the parties concerned and afford them the opportunity of being
heard in relation to that matter or information.

Subsections (1) to (3) inclusive do not, in any particular case,
prevent the use by the Commission, with the consent of the
parties concerned, of final offer arbitration.

[Section 26 amended by No. 121 of 1982 s. 9; No. 94 of 1984
5. 17; No. 79 of 1995 5. 9; No. 20 of 2002 5. 129; No. 36 of 2006
5. 10; No. 8 of 2014 5. 4.]

Deleted by No. 20 of 2002 s. 111(6).]
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27. Powers of Commission

(1) Except as otherwise provided in this Act, the Commission may,
in relation to any matter before it —

(a) atany stage of the proceedings dismiss the matter or any
part thereof or refrain from further hearing or
determining the matter or part if it is satisfied —

(1) that the matter or part thereof is trivial; or

(i1) that further proceedings are not necessary or
desirable in the public interest; or

(iii)  that the person who referred the matter to the
Commission does not have a sufficient interest in
the matter; or

(iv) that for any other reason the matter or part should
be dismissed or the hearing thereof discontinued,
as the case may be;

and
(b) take evidence on oath or affirmation; and

(c) order any party to the matter to pay to any other party
such costs and expenses including expenses of witnesses
as are specified in the order, but so that no costs shall be
allowed for the services of any legal practitioner, or
agent; and

(d) proceed to hear and determine the matter or any part
thereof in the absence of any party thereto who has been
duly summoned to appear or duly served with notice of
the proceedings; and

(e) sit at any time and place; and
(f) adjourn to any time and place; and

[(g) deleted]

(h) direct any person, whether a witness or intending
witness or not, to leave the place wherein the
proceedings are being conducted; and
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(ha) determine the periods that are reasonably necessary for
the fair and adequate presentation of the respective cases
of the parties to the proceedings and require that the
cases be presented within the respective periods; and

(hb) require evidence or argument to be presented in writing,
and decide the matters on which it will hear oral
evidence or argument; and

(i) refer any matter to an expert and accept his report as
evidence; and

(j) direct parties to be struck out or persons to be joined;
and

(k) permit the intervention, on such terms as it thinks fit, of
any person who, in the opinion of the Commission has a
sufficient interest in the matter; and

(I) allow the amendment of any proceedings on such terms
as it thinks fit; and

(m) correct, amend, or waive any error, defect, or irregularity
whether in substance or in form; and

(n) extend any prescribed time or any time fixed by an order
of the Commission; and

(o) make such orders as may be just with respect to any
interlocutory proceedings to be taken before the hearing
of any matter, the costs of those proceedings, the issues
to be submitted to the Commission, the persons to be
served with notice of proceedings, delivery of particulars
of the claims of all parties, admissions, discovery,
inspection, or production of documents, inspection or
production of property, examination of witnesses, and
the place and mode of hearing; and

(p) enter upon any manufactory, building, workshop,
factory, mine, mine-working, ship or vessel, shed, place,
or premises of any kind whatsoever, wherein or in
respect of which any industry is or is reputed to be
carried on, or any work is being or has been done or
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commenced, or any matter or thing is taking or has taken
place, which is the subject of a matter before the
Commission or is related thereto; and

(q) inspect and view any work, material machinery,
appliance, article, book, record, document, matter, or
thing whatsoever being in any manufactory, building,
workshop, factory, mine, mine-working, ship or vessel,
shed, place or premises of a kind referred to in
paragraph (p); and

(r) question any person who may be in or upon any such
manufactory, building, workshop, factory, mine,
mine-working, ship or vessel, shed, place or premises in
respect or in relation to any such matter or thing; and

(s) consolidate or divide proceedings relating to the same
industry and all or any matters before the Commission;
and

(t) with the consent of the Chief Commissioner refer the
matter or any part thereof to the Commission in Court
Session for hearing and determination by the
Commission in Court Session; and

(u)  with the consent of the President refer to the Full Bench
for hearing and determination by the Full Bench any
question of law, including any question of interpretation
of the rules of an organisation, arising in the matter; and

(v) generally give all such directions and do all such things
as are necessary or expedient for the expeditious and just
hearing and determination of the matter.

(la) Except as otherwise provided in this Act, the Commission shall,
in relation to any matter before it, conduct its proceedings in
public unless the Commission, at any stage of the proceedings,
is of the opinion that the objects of the Act will be better served
by conducting the proceedings in private.

(2) The powers contained in subsection (1)(p), (q) and (r) may, if
the Commission so directs in any case, be exercised by an
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28.

29.

officer of the Commission or by an expert to whom any matter
has been referred by the Commission.

[Section 27 amended by No. 121 of 1982 s. 10; No. 94 of 1984
s. 18 and 66, No. 20 of 2002 s. 122.]

Powers in s. 27 may be exercised at any time after matter
lodged

The powers conferred on the Commission by section 27 may be
exercised in relation to a matter at any time after the matter has
been lodged in the Commission notwithstanding that the
procedures prescribed under this Act have not at that time been
complied with to the extent necessary to enable the matter to be
heard and determined by the Commission.

Who may refer industrial matters to Commission

(1)  An industrial matter may be referred to the Commission —

(a) inany case, by —
(1) an employer with a sufficient interest in the
industrial matter; or

(1) an organisation in which persons to whom the
industrial matter relates are eligible to be
enrolled as members or an association that
represents such an organisation; or

(iii))  the Minister;
and
(b) in the case of a claim by an employee —

(i) that he has been harshly, oppressively or unfairly
dismissed from his employment; or

(i) that he has not been allowed by his employer a
benefit, not being a benefit under an award or
order, to which he is entitled under his contract
of employment,

by the employee.
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(la) A party to an employer-employee agreement has the right to
refer to the Commission constituted by a commissioner where
the Commission so constituted is the relevant industrial
authority under Part VID —

(a) any question, dispute or difficulty that the Commission
as so constituted has jurisdiction to determine under
section 97WI; or

(b) an allegation referred to in section 97WK(2).

(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is
to be made not later than 28 days after the day on which the
employee’s employment is terminated.

(3) The Commission may accept a referral by an employee under
subsection (1)(b)(i) that is out of time if the Commission
considers that it would be unfair not to do so.

[Section 29 inserted by No. 94 of 1984 s. 19; amended by
No. 15 0f 1993 s. 10; No. 1 of 1995 s. 7 and 43, No. 3 of 1997
5. 24; No. 36 of 1999 5. 247; No. 20 0of 2002 5. 7 and 139.]

29AA. Certain claims not to be determined

(1)  Subject to subsection (2), the Commission must not determine a
claim of harsh, oppressive or unfair dismissal from employment
if the dismissed employee has lodged an application with Fair
Work Australia for relief in respect of the termination of that
employment.

(2) Despite subsection (1) the Commission may determine the claim
if the application to Fair Work Australia is —
(a) withdrawn; or

(b) rejected or dismissed on the ground that it is not within
the jurisdiction of Fair Work Australia to determine the
application.

(3) The Commission must not determine a claim of harsh,
oppressive or unfair dismissal from employment if —

(a) an industrial instrument does not apply to the
employment of the employee; and
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(b) the employee’s contract of employment provides for a
salary exceeding the prescribed amount.

(4) The Commission must not determine a claim that an employee
has not been allowed by his or her employer a benefit to which
the employee is entitled under a contract of employment if —

(a) an industrial instrument does not apply to the
employment of the employee; and

(b) the employee’s contract of employment provides for a
salary exceeding the prescribed amount.
(5) In this section —
industrial instrument means —
(a) anaward; or

(b) an order of the Commission under this Act that is not an
order prescribed by regulations made by the Governor
for the purposes of this section; or

(¢) an industrial agreement; or

(d) an employer-employee agreement;
prescribed amount means —

(@) $90 000 per annum; or

(b) the salary specified, or worked out in a manner
specified, in regulations made by the Governor for the
purposes of this section.

[Section 2944 inserted by No. 20 of 2002 s. 140(1) 6. amended
by No. 53 of 2011 s. 39; amended in Gazette 15 Aug 2003
p. 3686.]

29A. Proposed award etc., service of etc.

(1)  Where an industrial matter has been referred to the Commission
pursuant to section 29, the claimant or applicant shall specify
the nature of the relief sought.
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(1a) In this section —
area and scope provisions means the parts of an award or
industrial agreement that relate to the area of operation and
scope of the award or industrial agreement.
(1b)  Subject to subsection (2A) —
(a) area and scope provisions of a proposed award or
industrial agreement; and
(b) proposed variations to the area and scope provisions of
an existing award or industrial agreement,
shall be published in the required manner.

(2) Subject to any direction given under subsection (2A), if the
reference of an industrial matter to the Commission seeks the
issuance of an award or the registration of an industrial
agreement, or the variation of the area and scope provisions of
an existing award or agreement, the Commission shall not hear
the claim or application until the area and scope provisions of
the proposed award or industrial agreement have, or the
proposed variation has, been published in the required manner
and a copy of the claim or application has been served —

(a) in the case of a proposed award or variation of an award,
on —

(1) UnionsWA, the Chamber, the Mines and Metals
Association and the Minister; and

(i) such organisations, associations and employers
as the Commission may direct being, in the case
of employers, such employers as constitute, in
the opinion of the Commission, a sufficient
number of employers who are reasonably
representative of the employers who would be
bound by the proposed award or the award as
proposed to be varied, as the case may be;

(b) in the case of the proposed registration or variation of an
industrial agreement, on UnionsWA, the Chamber, the
Mines and Metals Association and the Minister.
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(2A)  The Chief Commissioner may, if of the opinion that it is
appropriate to do so in the circumstances, direct that the area
and scope provisions of the proposed award or industrial
agreement —

(a) need not be published in the Industrial Gazette; or
(b) need not be published at all.

(2b)  Nothing in subsection (2A) affects or dispenses with any
requirement of subsection (2) that a copy of a claim or
application be served on any person, body or authority referred
to in subsection (2)(a) or (b).

(2c) The area and scope provisions of an award may be amended
under section 40A without the proposed variation having been
published in the required manner.

(3) Unless otherwise directed by the Commission, where the
reference of an industrial matter to the Commission seeks the
variation of an award or industrial agreement, other than a
variation of the kind mentioned in subsection (2), the
Commission shall not hear the claim or application until the
named parties to the award or the parties to the industrial
agreement, as the case requires, have been served with a copy of
the claim.

(4) Where the reference of an industrial matter to the Commission
seeks the issuance or variation of an order or declaration, other
than of a kind referred to in subsection (2) or (3) the
Commission shall not hear the claim or application until the
persons sought to be bound by the decision in the proceedings
have been served with a copy of the claim or application.

[Section 294 inserted by No. 94 of 1984 s. 19; amended by
No. 119 of 1987 5. 8; No. 15 of 1993 5. 31, No. 20 of 2002
s. 115, No. 53 of 2011 5. 41 and 48.]
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29B.

30.

(1)

[2)

31.

(1)

Parties to proceedings

Subject to section 27(1)(j) the parties to proceedings before the
Commission shall be —

(a) the claimant or applicant by whom or which the
proceedings were initiated; and
(b) the other persons, bodies, organisations or associations

upon whom or which a copy of the claim or application
is served.

[Section 29B inserted by No. 94 of 1984 s. 19.]

Minister may intervene on behalf of State

The Minister may, by giving the Registrar notice in writing of
his intention to do so, and by leave of the Commission,
intervene on behalf of the State in any proceedings before the
Commission in which the State has an interest.

deleted]

[Section 30 inserted by No. 94 of 1984 s. 19; amended by
No. 36 of 2006 s. 11.]

Representation of parties to proceedings

Any party to proceedings before the Commission, and any other
person or body permitted by or under this Act to intervene or be
heard in proceedings before the Commission, may appear —

(a) in person; or
(b) by an agent; or
(c) where —

(1) that party, person or body, or any of the other
parties, persons or bodies permitted to intervene
or be heard, is UnionsWA, the Chamber, the
Mines and Metals Association, the Minister or
the Minister of the Commonwealth administering
the Department of the Commonwealth that has
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)

€)

(4)

)

32.
(1)

the administration of the Fair Work Act 2009
(Commonwealth); or

(i) the proceedings are in respect of a claim referred
to the Commission under section 29(1)(b) or
involve the hearing and determination of an
application under section 44(7)(a)(iii); or

(ii1)  all parties to the proceedings expressly consent to
legal practitioners appearing and being heard in
the proceedings; or

(iv) the Commission, under subsection (4), allows
legal practitioners to appear and be heard in the
proceedings,

by a legal practitioner.

An organisation or association shall be deemed to have
appeared in person if it is represented by its secretary or by any
officer of the organisation or association.

A person or body appearing by a legal practitioner or agent is
bound by the acts of that legal practitioner or agent.

Where a question of law is raised or argued or is likely in the
opinion of the Commission to be raised or argued in
proceedings before the Commission, the Commission may allow
legal practitioners to appear and be heard.

The Commission may make regulations prescribing the manner
in which authorisation of any agent is to be given, either
generally or for a particular case.

[Section 31 amended by No. 121 of 1982 s. 12; No. 94 of 1984
s. 20 and 66, No. 15 of 1993 5. 31, No. 1 of 1995 5. 8, No. 36 of
1999 s. 247; No. 21 of 2008 5. 668(4), No. 53 of 2011 s. 33 and
48.]

Conciliation and arbitration of industrial matters

Where an industrial matter has been referred to the Commission
the Commission shall, unless it is satisfied that the resolution of
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)

4)

the matter would not be assisted by so doing, endeavour to
resolve the matter by conciliation.

In endeavouring to resolve an industrial matter by conciliation
the Commission shall do all such things as appear to it to be
right and proper to assist the parties to reach an agreement on
terms for the resolution of the matter.

Without limiting the generality of subsection (2) the
Commission may, for the purposes of that subsection —

(a)

(b)

arrange conferences of the parties or their
representatives presided over by the Commission;

arrange for the parties or their representatives to confer
among themselves at a conference at which the
Commission is not present.

The Commission shall —

(a)

(b)

(c)

if it gives or makes a direction, order or declaration
orally under subsection (8), reduce the direction, order
or declaration to writing as soon as is practicable
thereafter; and

preface each direction, order or declaration given or
made by it under subsection (8) —

(1) if so given or made in writing, at the time of that
giving or making; or
(i) if so given or made orally, at the time of the
reduction of that direction, order or declaration to
writing,
with a preamble in writing setting out the circumstances
which led to the giving or making of that direction, order
or declaration; and

make the text of each direction, order or declaration
given or made by it under subsection (8) and of the
preamble thereto available to the parties as soon as is
practicable after that giving or making.

[(5) deleted]

page 54

Version 14-c0-00 As at 01 Jul 2014

Extract from www.slp.wa.gov.au, see that website for further information



Industrial Relations Act 1979

The Western Australian Industrial Relations Commission Part Il
General jurisdiction and powers of the Commission Division 2
s. 32A

(6) Where the Commission does not endeavour to resolve a matter
by conciliation or, having endeavoured to do so —

(a) 1is satisfied that further resort to conciliation would be
unavailing; or

(b) isrequested by all the parties to the proceedings to
decide the matter by arbitration,

the Commission may decide the matter by arbitration.

(7)  Where a matter is decided by arbitration the Commission shall
endeavour to ensure that the matter is resolved on terms that
could reasonably have been agreed between the parties in the
first instance or by conciliation.

(8) For the purposes of this section the Commission may —

(a) give such directions and make such orders as will in the
opinion of the Commission —

(i) prevent the deterioration of industrial relations in
respect of the matter until conciliation or
arbitration has resolved the matter; or

(i) enable conciliation or arbitration to resolve the
matter; or

(ii1))  encourage the parties to exchange or divulge
attitudes or information which in the opinion of
the Commission would assist in the resolution of
the matter;

(b) give any direction or make any order or declaration
which the Commission is otherwise authorised to give or
make under this Act.

[Section 32 inserted by No. 94 of 1984 s. 21, amended by
No. 119 of 1987 s. 9; No. 3 of 1997 s. 36, No. 20 of 2002 5. 187
and 194(3) and (4); No. 8 of 2009 s. 77(2)-(4).]

32A. Conciliation and arbitration functions of Commission are
unlimited

(1) The functions of the Commission under this Act as to the
resolution of matters by conciliation (conciliation functions)
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33.
(1)

and the determination of matters by arbitration (arbitration
functions) —

(a)

(b)

are to and may be performed at any time and from time
to time as and when their performance is necessary or
expedient; and

are not limited by any other provision of this Act.

Without limiting subsection (1), nothing in this Act prevents the
performance of conciliation functions merely because
arbitration functions are being or have been performed.

[Section 324 inserted by No. 20 of 2002 s. 123.]

Evidence before Commission

With respect to evidence in proceedings before the
Commission —

(a)

(b)

(c)

(d)

the Registrar shall, on the application of any party, or by
direction of the Commission, issue a summons in the
prescribed form to any person to appear and give
evidence before the Commission and the summons may
require that person to produce before the Commission
any books, papers, or other documents in his possession,
or under his control, in any way relating to the
proceedings; and

a person who attends the Commission in accordance
with such summons shall be entitled to receive from the
party at whose instance he was summoned an allowance
for expenses as determined by the Commission; and

subject to subsection (2), a person duly served with such
summons, shall not without good cause, proof of which
is on him, fail to attend or to duly produce any book,
paper, or document as required or refuse to be sworn as
a witness or to answer any question which he is required
by the Commission to answer; and

the Commission may, whenever it shall appear just or
convenient so to do, make any order for the examination
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2)

)

(4)

()

(6)

upon oath or otherwise before the Commission or any
officer of the Commission, or any other person, and at
any place of any witness or person, and may empower
any party to give the deposition of such witness or
person in evidence on such terms, if any, as the
Commission may direct; and

(e) the Commission shall take evidence on oath or
affirmation.

Where a summons is issued to, and duly served on, a person to
appear and give evidence before the Commission, the person
may make application to the Commission for cause to be shown
for him to so appear and, if on the hearing of the application
such cause is not shown, he is not required to so appear.

Evidence relating to any trade secret, or to the profits or
financial position of any witness or party, shall not be disclosed
except to the Commission, or published without the consent of
the person entitled to the trade secret or non-disclosure.

The evidence referred to in subsection (3) shall, if the witness or
party so requests, be taken in private.

All books, papers, and other documents produced in evidence
before the Commission may be inspected by the Commission
and also by such of the parties as the Commission allows, but
the information obtained therefrom shall not be made public
without the permission of the Commission, and such parts of the
documents as in the opinion of the Commission do not relate to
the matter at issue may be sealed up, but such books, papers,
and documents relating to any trade secret or to the profits or
financial position of any witness or party shall not, without the
consent of that witness or party, be inspected by any party.

Subsection (1)(a), (b), and (c¢) do not apply to or in relation to a

summons issued pursuant to section 44.

[Section 33 amended by No. 121 of 1982 s. 13; No. 94 of 1984
s. 22 and 65.]
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34.

3S.

(1)

2)

€)

(4)

(1)

Decisions of Commission, form of and review of

The decision of the Commission shall be in the form of an
award, order, or declaration and shall in every case be signed
and delivered by the commissioner constituting the Commission
that heard the matter to which the decision relates or, in the case
of a decision of the Commission in Court Session, shall be
signed and delivered by the Senior Commissioner among the
commissioners constituting the Commission in Court Session.

When the members of the Commission in Court Session are
divided in opinion on a question, the question shall be decided
according to the decision of the majority of the members.

Proceedings before the President, the Full Bench, or the
Commission shall not be impeached or held bad for want of
form nor shall they be removable to any court by certiorari or
otherwise —

(a) onany ground relating to jurisdiction; or

(b) on any other ground.
Except as provided by this Act, no award, order, declaration,
finding, or proceeding of the President, the Full Bench, or the

Commission shall be liable to be challenged, appealed against,
reviewed, quashed, or called in question by any court —

(a) on any ground relating to jurisdiction; or
(b) on any other ground.

[Section 34 amended by No. 94 of 1984 5. 23, No. 20 of 2002
s. 124.]

Decision to be first drawn up as minutes

Subject to this section, the decision of the Commission, except a
direction, order or declaration under section 32 or an order for
dismissal shall, before it is delivered, be drawn up in the form of
minutes which shall be handed down to the parties concerned
and, unless in any particular case the Commission otherwise
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36.

36A.
(D

determines, its reasons for decision shall be published at the
same time.

At the discretion of the commissioner giving the decision the
minutes and reasons for decision may be handed down by the
Registrar.

The parties concerned shall, at a time fixed by the Commission,
be entitled to speak to matters contained in the minutes of the
decision and the Commission may, after hearing the parties,
vary the terms of those minutes before they are delivered as the
decision of the Commission.

The Commission, with the consent of the parties, may waive the
requirements of this section in any case in which it is of the
opinion that the procedures therein prescribed are inappropriate
Or unnecessary.

[Section 35 amended by No. 121 of 1982 s. 14; No. 94 of 1984
s. 24 and 66.]

Decision to be sealed and deposited

Every decision of the Commission shall —
(a) be sealed with the seal of the Commission; and
(b) be deposited in the office of the Registrar; and

(c) be open to inspection without charge during office hours
by any person interested.

Division 2A — Awards

[Heading inserted by No. 20 of 2002 s. 116.]

Non-award employees, interim award for etc.

In any proceedings in which the Commission is considering the
making of an award (the new award) that extends to employees
to whom no award currently extends (the employees), the onus

is on any party opposing the making of the new award to show

that it would not be in the public interest.
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(2) The Commission may make an interim award that extends to the
employees pending the making of the new award.

(3) An interim award may be made if the Commission considers —

(a) that it would provide a fair basis for the application of
the no-disadvantage test provided for by Part VID
Division 6 Subdivision 1; or

(b) that it would protect the existing wages and conditions
of employment of the employees until the new award is
made; or

(c) that it would be appropriate for any other reason.
[Section 364 inserted by No. 20 of 2002 s. 116.]

37. Effect, area and scope of awards

(1) An award has effect according to its terms, but unless and to the
extent that those terms expressly provide otherwise it shall,
subject to this section —

(a) extend to and bind —
(i) all employees employed in any calling
mentioned therein in the industry or industries to
which the award applies; and

(i) all employers employing those employees;
and

(b) operate throughout the State, other than in the areas to
which section 3(1) applies.

[(2), (3) deleted]

(4) An award, and any provision of an award, whether or not it has
been made for a specified term, shall, subject to any variation
made under this Act, remain in force until cancelled, suspended,
or replaced under this Act unless, in the case of an award or a
provision made for a specified term, it is expressly provided that
the award or the provision, as the case may be, shall cease to
operate upon the expiration of that term.
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(5) Subsection (4) does not prevent the cancellation, suspension, or
replacement of an award in part.

[Section 37 amended by No. 94 of 1984 s. 66.]
[37A.  Deleted by No. 20 of 2002 s. 188.]

38. Named parties to awards

(1) The parties to proceedings before the Commission in which an
award is made, other than UnionsWA, the Chamber, the Mines
and Metals Association and the Minister, shall be listed in the
award as the named parties to the award.

(la) If after the commencement of section 12 of the Industrial
Relations Amendment Act 1993 ' —

(a) any party to proceedings in which an award is made,
other than UnionsWA, the Chamber, the Mines and
Metals Association and the Minister, is not listed in the
award as a named party as required by subsection (1);
and

(b) the Commission has not ordered that the party is not to
be a party to the award,

the party is to be taken to be a named party to the award.
(1b)  In subsections (1) and (1a) party does not include an intervener.
(2) Atany time after an award has been made the Commission may,

by order made on the application of —

(a) any employer who, in the opinion of the Commission,
has a sufficient interest in the matter; or

(b) any organisation which is registered in respect of any
calling mentioned in the award or in respect of any
industry to which the award applies; or

(c) any association on which any such organisation is

represented,
add as a named party to the award any employer, organisation or
association.
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)

(4)

(1)

)

€)

(4)

Where an employer who is added as a named party to an award
under subsection (2) is, at the time of that addition, engaged in
an industry to which the award did not previously apply and the
scope of the award is varied by virtue of that addition, the
variation shall for the purposes of section 37(1) be expressly
limited to that industry.

An employer is not to be added as a named party to an award
under subsection (2) if that addition would have the effect of
extending the award to employees to whom another award
already extends.

[Section 38 inserted by No. 94 of 1984 s. 25; amended by
No. 15 0f 1993 s. 12 and 31; No. 20 of 2002 s. 117(1) °; No. 53
of 2011 s. 48.]

When award operates

An award comes into operation on the day on which it is
delivered or on such later date as the Commission determines
and declares when delivering the award.

Subject to subsection (3), the provisions of an award have effect
on such day or days as is or are, respectively, specified in the
award.

The Commission may, by its award, give retrospective effect to
the whole or any part of the award —

(a) ifand to the extent that the parties to the award so agree;
or

(b) if, in the opinion of the Commission, there are special
circumstances which make it fair and right so to do,

but in a case to which paragraph (b) applies, not beyond the date
upon which the application leading to the making of the award
was lodged in the Commission.

For the purpose of subsection (3), an award or a provision of it
has retrospective effect if and only if it has effect from a date
earlier than the day on which the award is delivered.
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40. Varying and cancelling awards

(1)  Subject to subsections (2), (3) and (4) and to sections 29A
and 38, the Commission may by order at any time vary an
award.

(2) An application to the Commission to vary an award may be
made by any organisation or association named as a party to the
award or employer bound by the award.

(3) Where an award or any provision thereof is limited as to its
duration the Commission —

(a) may, subject to such conditions as it considers fit,
reserve to any party to the award liberty to apply to vary
the award or that provision, as the case may be; and

(b) shall not, within the specified term, vary the award or
that provision, as the case may be, unless and to the
extent that —

(1) itis satisfied that, by reason of circumstances
which have arisen since the time at which the
specified term was fixed, it would be inequitable
and unjust not to do so; or

(i) on an application made under paragraph (a), it is
satisfied that it is fair and right so to do; or

(ii1))  the parties to the award agree that the award or
provision should be varied;

and
(c) may within the specified term cancel the award if the
parties to the award agree that it be cancelled.

(4) Section 39 applies, with such modifications as are necessary, to
and in relation to an order made under this section.

[Section 40 amended by No. 94 of 19584 5. 66.]
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(1)

2)

40B.

(1)

Incorporation of industrial agreement provisions into
awards by consent

If—

(a) an award extends to employees to whom an industrial
agreement extends; and

(b) anamed party to the award who is also a party to the
agreement applies to the Commission for the
incorporation of some or all of the provisions of the
agreement into the award; and

(c) each other party to the agreement consents to the
incorporation of those provisions into the award,

the Commission shall by order vary the award by incorporating
those provisions of the agreement into the award, but the
variation shall be expressly limited to the employees and
employers to whom the agreement extends.

This section does not limit the operation of section 40 and that
section applies to any application or order made under this
section.

[Section 404 inserted by No. 20 of 2002 s. 118.]

Power to vary awards to reflect statutory etc. requirements,
to promote efficiency and to facilitate implementation

The Commission, of its own motion, may by order at any time
vary an award for any one or more of the following purposes —

(a) to ensure that the award does not contain wages that are
less than the minimum award wage as ordered by the
Commission under section 50A;

(b) to ensure that the award does not contain conditions of
employment that are less favourable than those provided
by the MCE Act;

(¢c) to ensure that the award does not contain provisions that
discriminate against an employee on any ground on
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)

which discrimination in work is unlawful under the
Equal Opportunity Act 1984;

(d) to ensure that the award does not contain provisions that
are obsolete or need updating;

(e) to ensure that the award is consistent with the facilitation
of the efficient organisation and performance of work
according to the needs of an industry and enterprises
within it, balanced with fairness to the employees in the
industry and enterprises.

The Commission shall not make an order under this section until
it has given notice to the named parties to the award and
UnionsWA, the Chamber, the Mines and Metals Association
and the Minister and afforded them an opportunity to be heard
in relation to the proposed variations.

The Commission shall cause a copy of an order made under this
section to be —

(a) given to the named parties to the award and to
UnionsWA, the Chamber, the Mines and Metals
Association and the Minister; and

(b) published in the required manner.

Section 39 applies to and in relation to an order made under this
section —

(a) as if the reference in section 39(3) to the date on which
an application was lodged in the Commission were a
reference to the date on which notice was first given
under subsection (2); and

(b) with such other modifications as are necessary.
This section does not prevent or affect the making of an

application under section 40 to vary an award for a purpose
mentioned in subsection (1).

[Section 40B inserted by No. 20 of 2002 s. 118, amended by
No. 36 of 2006 s. 12; No. 53 of 2011 s. 48.]
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Division 2B — Industrial agreements
[Heading inserted by No. 20 of 2002 s. 130.]

40C. Terms used

In this Division —

initiating party, in relation to a proposed industrial agreement,
means the party that initiated the bargaining for the agreement
under section 42(1);

negotiating party, in relation to a proposed industrial
agreement, means —

(a) the initiating party; and

(b) aperson who notifies the initiating party under
section 42A(1) that that person will bargain for the
industrial agreement;

prescribed period has the meaning given by section 42A(1) and
includes any extension of that period ordered by the
Commission.

[Section 40C inserted by No. 20 of 2002 s. 130.]

41. Industrial agreements, making, registration and effect of

(1) An agreement with respect to any industrial matter or for the
prevention or resolution under this Act of disputes,
disagreements, or questions relating thereto may be made
between an organisation or association of employees and any
employer or organisation or association of employers.

(la) An agreement may apply to a single enterprise or more than a
single enterprise.

(1b)  For the purposes of subsection (1a) an agreement applies to
more than a single enterprise if it applies to —
(a) more than one business, project or undertaking; or

(b) the activities carried on by more than one public
authority.
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(2) Subject to subsection (3) and sections 41 A and 49N, where the
parties to an agreement referred to in subsection (1) apply to the
Commission for registration of the agreement as an industrial
agreement the Commission shall register the agreement as an
industrial agreement.

(3) Before registering an industrial agreement the Commission may
require the parties thereto to effect such variation as the
Commission considers necessary or desirable for the purpose of
giving clear expression to the true intention of the parties.

(4) An industrial agreement extends to and binds —

(a) all employees who are employed —

(i) in any calling mentioned in the industrial
agreement in the industry or industries to which
the industrial agreement applies; and

(ii) by an employer who is —
(I)  aparty to the industrial agreement; or

(IT) a member of an organisation of
employers that is a party to the
industrial agreement or that is a member
of an association of employers that is a
party to the industrial agreement;

and
(b) all employers referred to in paragraph (a)(ii),
and no other employee or employer, and its scope shall be
expressly so limited in the industrial agreement.
(5) An industrial agreement shall operate —
(a) in the area specified therein; and
(b) for the term specified therein.
(6) Notwithstanding the expiry of the term of an industrial

agreement, it shall, subject to this Act, continue in force in
respect of all parties thereto, except those who retire therefrom,
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)

41A.

(1)

)

until a new agreement or an award in substitution for the
first-mentioned agreement has been made.

At any time after, or not more than 30 days before, the expiry of
an industrial agreement any party thereto may file in the office
of the Registrar a notice in the prescribed form signifying his
intention to retire therefrom at the expiration of 30 days from
the date of such filing, and such party shall on the expiration of
that period cease to be a party to the agreement.

When a new industrial agreement is made and registered, or an
award or enterprise order is made, in substitution for an
industrial agreement (the first agreement), the first agreement is
taken to be cancelled, except to the extent that the new industrial
agreement, award or order saves the provisions of the first
agreement.

To the extent that an industrial agreement is contrary to or
inconsistent with an award, the industrial agreement prevails
unless the agreement expressly provides otherwise.

[Section 41 inserted by No. 94 of 1984 s. 26, amended by
No. 15 0f 1993 5. 13; No. 20 of 2002 s. 131 and 144.]

Which industrial agreements shall not be registered under
s. 41

The Commission shall not under section 41 register an
agreement as an industrial agreement unless the agreement —

(a) specifies a nominal expiry date that is no later than
3 years after the date on which the agreement will come
into operation; and

(b) includes any provision specified in relation to that
agreement by an order referred to in section 42G; and

(¢) includes an estimate of the number of employees who
will be bound by the agreement upon registration.

The Commission shall not under section 41 register an
agreement as an industrial agreement to which an organisation
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)

)

4)

)

(6)

or association of employees is a party, unless the employees
who will be bound by the agreement upon registration are
members of, or eligible to be members of, that organisation or
association.

[Section 414 inserted by No. 20 of 2002 s. 132.]

Bargaining for industrial agreement, initiating

Bargaining for an industrial agreement may be initiated by an
organisation or association of employees, an employer or an
organisation or association of employers giving to an intended
party to the agreement a written notice that complies with
subsection (3).

A notice under subsection (1) is not to be given to an organisation
or association of employers unless that organisation or
association has given written consent to being given such notice.

A notice complies with this subsection if it is accompanied by
particulars of —

(a) the types of employment to be covered by the
agreement; and

(b) the area in which the agreement is to operate; and
(c) the intended parties to the agreement; and

(d) any other matter prescribed by regulations made by the
Governor under section 42M.

If there is no applicable industrial agreement or enterprise order
in force, bargaining may be initiated under subsection (1) at any
time.

If there is an applicable industrial agreement or an applicable
enterprise order in force, bargaining must not be initiated under
subsection (1) earlier than 90 days before the nominal expiry
date of the agreement or order.

Where bargaining is initiated under subsection (1) with more
than one intended party to the agreement, all the negotiating
parties are to bargain together unless the Commission, on the
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42A.
(1)

)

€)

(4)

()

application of a negotiating party, directs that that negotiating
party may negotiate separately with the initiating party.

Nothing in this section prevents or limits a person from
bargaining for an industrial agreement when bargaining has not
been initiated under subsection (1).

In subsection (5) —

nominal expiry date means the date specified in the agreement
or enterprise order as the date on which the agreement or
enterprise order expires.

[Section 42 inserted by No. 20 of 2002 s. 133.]

Response to initiation of bargaining

A person to whom a notice is given under section 42(1) may
notify the initiating party within 21 days of receiving the notice
(the prescribed period) as to whether that person will, or will
not, bargain for an industrial agreement.

The Commission may by order, on application by a person to
whom a notice is given under section 42(1), extend by no more
than 7 days the period within which that person may respond
under subsection (1).

The Commission may make an order under subsection (2)
although an application for the order was not made until after
the expiration of the prescribed period.

An order under subsection (2) may be made subject to such
conditions as the Commission thinks fit.
An application under subsection (2) operates —

(a) asabar to an application for an enterprise order by a
negotiating party; and

(b) asa stay of any application for an enterprise order that
has been made by a negotiating party,

until the application under subsection (2) is determined or
withdrawn.
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(6) Bargaining between negotiating parties for an industrial
agreement is initiated when the negotiating party to whom the
notice is given notifies the initiating party under subsection (1)
that that negotiating party will bargain.

[Section 424 inserted by No. 20 of 2002 s. 133.]

42B. Bargaining for industrial agreements, good faith required
etc.

(1)  When bargaining for an industrial agreement, a negotiating
party shall bargain in good faith.

(2) Without limiting the meaning of the expression, bargaining in
good faith by negotiating parties includes doing the following
things —

(a) stating their position on matters at issue, and explaining
that position;

(b) meeting at reasonable times, intervals and places for the
purpose of conducting face-to-face bargaining;

(¢) disclosing relevant and necessary information for
bargaining;

(d) acting honestly and openly, which includes not
capriciously adding or withdrawing items for
bargaining;

(e) recognising bargaining agents;

(f) providing reasonable facilities to representatives of

organisations and associations of employees necessary
for them to carry out their functions;

(g) bargaining genuinely and dedicating sufficient resources
to ensure this occurs;

(h) adhering to agreed outcomes and commitments made by
the parties.

(3) The Commission may, having regard to the circumstances in
which the industrial action occurs, determine that engaging in
industrial action is a breach of the duty to bargain in good faith.
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42C.
(1)

2)
)

For the purposes of this section, a person is a bargaining agent
if —
(a) that person has been appointed in writing by a
negotiating party to an agreement as a bargaining agent
of that party in relation to the agreement; and

(b) acopy of the appointment has been provided to the other
negotiating party to the agreement; and

(c) the appointment has not been terminated.
An appointment of a bargaining agent may be terminated at any

time by notice of termination given by the negotiating party who
appointed the agent in writing to the agent.

A copy of a notice of termination must be given to each other
negotiating party.

For the purposes of section 12 of the Legal Profession Act 2008
a bargaining agent is authorised to provide advice and other
services in relation to bargaining for an industrial agreement.

Nothing in this section affects the requirement of section 112A
that only a person who is registered under that section may
appear as an agent under section 31, 81E or 91.

[Section 42B inserted by No. 20 of 2002 s. 133, amended by
No. 65 0f 2003 5. 41(3); No. 21 of 2008 5. 668(3). ]

Code of good faith

The Commission may make a code of good faith to provide
guidance about the application of the duty of good faith under
section 42B in relation to bargaining for an industrial
agreement —

(a) generally; or
(b) inrelation to particular types of situations.

The code shall not be inconsistent with this Division.

Section 43(7), (8) and (9) of the Interpretation Act 1984 apply
to the code as if it were subsidiary legislation.
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(4) The Commission may amend or revoke the code or revoke it

and substitute another code for it.

(5) The Commission shall cause the code, and any amendment or
substituted code or any revocation of a code, to be published in
the Industrial Gazette for public information.

(6) In this section —

Commission means the Commission in Court Session.
[Section 42C inserted by No. 20 of 2002 5. 133.]
42D.  Duty of good faith does not require concluded industrial
agreement
The duty of good faith in section 42B does not require a
negotiating party —
(a) to agree on any matter for inclusion in, or exclusion
from, an industrial agreement; or
(b) to enter into an industrial agreement.
[Section 42D inserted by No. 20 of 2002 s. 133.]
42E. Commission may assist bargaining

(1) To assist parties to bargain for an industrial agreement, the
Commission may exercise its powers as if it were endeavouring
to resolve an industrial matter.

(2) Without limiting subsection (1) the Commission may make
orders and give directions for the purpose of —

(a) ensuring that the negotiating parties bargain in good
faith; and

(b) otherwise facilitating bargaining in good faith by
negotiating parties.

(3) In particular, the Commission may order for the purposes of
subsection (2) that a negotiating party do, or refrain from doing,
any particular thing.

[Section 42F inserted by No. 20 of 2002 s. 133.]
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(1)

2)

€)

(4)

)

Commission’s power over negotiating parties restricted

Except as provided in section 42G, the Commission must not
give any direction or make any order or declaration requiring, or
having the effect of requiring, a negotiating party to enter into
an industrial agreement or to include any matter in, or exclude
any matter from, an industrial agreement.

[Section 42F inserted by No. 20 of 2002 s. 133.]

Parties may agree to Commission making orders as to terms
of agreement

This section applies where —

(a) negotiating parties have reached agreement on some, but
not all, of the provisions of a proposed agreement; and

(b) an application is made to the Commission for
registration of the agreement as an industrial agreement,
the agreement to include any further provisions specified
by an order referred to in subsection (2); and

(¢c) an application is made to the Commission by the
negotiating parties for an order as to specified matters on
which agreement has not been reached.

When registering the agreement, the Commission may order
that the agreement include provisions specified by the
Commission.

An order referred to in subsection (2) may only be made in
relation to matters specified by the negotiating parties in an
application referred to in subsection (1)(c).

In deciding the terms of an order the Commission may have
regard to any matter it considers relevant.

When an order referred to in subsection (2) is made, the
provisions specified by the Commission are, by force of this
section, included in the agreement registered by the
Commission.
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(6) Despite section 49, no appeal lies from an order referred to in
subsection (2).

[Section 42G inserted by No. 20 of 2002 s. 133.]

42H. Commission may declare that bargaining has ended
(1) If, on the application of a negotiating party, the Commission
constituted by a single commissioner determines that —
(a) the applicant has bargained in good faith; and

(b) bargaining between the applicant and another
negotiating party has failed; and

(c) there is no reasonable prospect of the negotiating parties
reaching an agreement,

the Commission may declare that the bargaining has ended
between those negotiating parties.

(2) Despite section 49, no appeal lies from a declaration under
subsection (1).

[Section 42H inserted by No. 20 of 2002 s. 133.]

421. Enterprise order, applying for and making
(1) If—

(a) the Commission declares under section 42H that
bargaining has ended between negotiating parties; or

(b) the person to whom a notice is given under section 42(1)
does not respond to the notice within the prescribed
period or responds with a refusal to bargain,

the Commission may, upon an application under subsection (2),
make an order (an enterprise order) —

(¢) providing for any matter that might otherwise be
provided for in an industrial agreement to which the
negotiating parties referred to in paragraph (a), or the
initiating party and the person referred to in
paragraph (b), were parties, irrespective of the
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provisions of any award, order or industrial agreement
already in force; and

(d) that the Commission considers is fair and reasonable in
all of the circumstances.

(2) An application for an enterprise order may be made —

€)

(4)

(a) where subsection (1)(a) applies —

o)

(i)

and

if the negotiating party in respect of whom the
declaration was made is not an organisation or
association of employers, by the negotiating
party; and

if the negotiating party in respect of whom the
declaration was made is an organisation or
association of employers, by an employer who is
a member of the negotiating party;

(b)  where subsection (1)(b) applies —

(@)
(i)

if the initiating party is not an organisation or
association of employers, by the initiating party;

if the initiating party is an organisation or
association of employers, by an employer who is
a member of the initiating party.

An application for an enterprise order may be made —

(a) where subsection (1)(a) applies, within 21 days after the
making of the declaration; and

(b)  where subsection (1)(b) applies, within 21 days after the
end of the prescribed period.

Without limiting section 32A, the Commission may exercise its
powers of conciliation in relation to a matter even if an
application for an enterprise order has been made in relation to
the same matter.

[Section 421 inserted by No. 20 of 2002 5. 133.]

page 76

Version 14-c0-00 As at 01 Jul 2014

Extract from www.slp.wa.gov.au, see that website for further information



Industrial Relations Act 1979

The Western Australian Industrial Relations Commission Part Il
Industrial agreements Division 2B
s.42J

42J. Enterprise order, effect of

(1)  An enterprise order extends to and binds —
(a) all employees who are employed —

(1) in any calling mentioned in the enterprise order
in the industry or industries to which the
enterprise order applies; and

(i1)) by the employer specified in the order under
subsection (5)(a);

and
(b) the employer specified in the order under
subsection (5)(a),

and no other employee or employer, and its scope is to be
expressly so limited in the enterprise order.

(2) An enterprise order operates in the area specified in the order.

(3) To the extent that an enterprise order is in conflict with an
award or industrial agreement, the enterprise order prevails.

(4) An enterprise order is enforceable under section 83 as if the
order were an award and any organisation or association who is
specified in the order under subsection (5) were a named party
to the award.

(5) The Commission is to specify in the enterprise order —

(a) the employer to whom the enterprise order extends and
who is bound by the enterprise order; and

(b) any organisation or association of employees that is a
relevant negotiating party or person referred to in
section 42I(1)(b), as the case requires.

(6) The employer specified under subsection (5)(a) is to be —

(a) the applicant for the enterprise order; or

(b) if'the applicant for the enterprise order was an
organisation or association of employees —

(1) the negotiating party; or
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(i1) the person referred to in section 42I(1)(b); or

(ii1))  the member of an organisation or association of
employers that is a negotiating party; or

(iv) the member of an organisation or association of
employers that is a person referred to in
section 42I(1)(b),

specified in the application for the enterprise order.
[Section 42.J inserted by No. 20 of 2002 s. 133.]

42K.  Enterprise order, term of and varying etc.

(1)  Subject to this section, an enterprise order operates for the term
specified in the order.

(2) An enterprise order must provide for the day on which it expires
which cannot be more than 2 years from and including the day
on which it comes into operation.

(3) An enterprise order is not to be varied by the Commission
unless all of the persons specified in the order under
section 42J(5) consent to the variation.

(4) The Commission is not to make an award or another enterprise
order in substitution for an enterprise order unless the term of
the enterprise order has expired.

(5) The Commission is not to register an industrial agreement in
substitution for an enterprise order unless —

(a) the application to the Commission to register the
industrial agreement is made by each of the persons
specified in the order under section 42J(5); or

(b) the term of the enterprise order has expired.
(6) The Commission is not to cancel an enterprise order unless an

industrial agreement has been registered, or an award or order
has been made, in substitution for that enterprise order.

(7) Despite the expiry of an enterprise order, the enterprise order
continues in force in respect of all the persons specified in the
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42L.

42M.

43.

(1)

2)

)

(1)

order under section 42J(5) until a new industrial agreement,
enterprise order or an award, in substitution for the enterprise
order, has been made or registered as the case requires.

[Section 42K inserted by No. 20 of 2002 s. 133.]

When bargaining ends

Bargaining initiated under section 42(1) ends —

(a) inrelation to negotiating parties who make an
agreement, when that agreement is made; and

(b) in relation to negotiating parties specified in a
declaration under section 42H, when that declaration is
made.

[Section 42L inserted by No. 20 of 2002 s. 133.]

Regulations for this Division

The Governor may make regulations prescribing any matter that
is necessary or convenient to be prescribed for giving effect to
the purposes of this Division.

Without limiting subsection (1) the Governor may make
regulations for any of the purposes set out in section 113(1) to
give effect to the purposes of this Division.

If there is any conflict or inconsistency between a regulation
made by the Governor and a regulation made under

section 113(1), the regulation made by the Governor prevails to
the extent of the conflict or inconsistency.

[Section 42M inserted by No. 20 of 2002 s. 133.]

Industrial agreement, varying, renewing and cancelling

An industrial agreement may be varied, renewed, or cancelled
by a subsequent agreement made by and between all the parties
thereto and in so far as the agreement relates to an employer,
organisation or association of employers, on the one hand, and
to an organisation or association of employees, on the other
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hand, it may be varied, renewed or cancelled by a subsequent
agreement between that employer, organisation or association of
employers and that organisation or association of employees.

(2) The Commission may vary an industrial agreement for the
purpose of including, omitting or varying a provision, however
expressed, that authorises an employer to stand-down an
employee.

(3) An application to the Commission to vary an industrial
agreement for a purpose mentioned in subsection (2) may be
made by any organisation, association or employer which or
who is a party to the agreement.

[Section 43 inserted by No. 94 of 1984 s. 26, amended by
No. 15 0f 1993 5. 16; No. 1 of 1995 5. 50.]

Division 2C — Holding of compulsory conferences
[Heading inserted by No. 20 of 2002 5. 119(1).]

44. Compulsory conference, summoning, holding etc.

(1)  Subject to this section, the Commission constituted by a
commissioner may summon any person to attend, at a time and
place specified in the summons, at a conference before the
Commission.

(2) A summons under this section —
(a) may be given in the prescribed manner; and

(b) when so given shall, in any proceedings under this Act
relating thereto, be deemed to have been served on the
person to whom it is directed unless that person, in those
proceedings, satisfies the commissioner who caused the
summons to be given or the Full Bench, as the case may
be, that he did not receive the summons.

(3) Any person so summoned shall, except for good cause, proof of
which is on him, attend the conference at the time and place
specified in the summons and continue his attendance thereat as
directed by the Commission.
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[(4) deleted]

(5) A conference under this section shall be held in private unless
the Commission, at any stage of the conference, is of the
opinion that the objects of the Act will be better served by
holding the conference in public.

(5a) In endeavouring to resolve any matter by conciliation the
Commission shall do all such things as appear to it to be right
and proper to assist the parties to a conference under this section
to reach an agreement on terms for the resolution of the matter.

(6) The Commission may, at or in relation to a conference under
this section, make such suggestions and give such directions as
it considers appropriate and, without limiting the generality of
the foregoing may —

(a) direct the parties or any of them to confer with one
another or with any other person and without a chairman
or with the Registrar or a deputy registrar as chairman;
and

(b) direct that disclosure of any matter discussed at the
conference be limited in such manner as the
Commission may specify; and

(ba)  with respect to industrial matters, give such directions
and make such orders as will in the opinion of the
Commission —

(i) prevent the deterioration of industrial relations in
respect of the matter in question until conciliation
or arbitration has resolved that matter; or

(i1)) enable conciliation or arbitration to resolve the
matter in question; or

(iii))  encourage the parties to exchange or divulge
attitudes or information which in the opinion of
the Commission would assist in the resolution of
the matter in question;

and
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(bb)

(c)

with respect to industrial matters —

(1) give any direction or make any order or
declaration which the Commission is otherwise
authorised to give or make under this Act; and

(i1))  without limiting paragraph (ba) or
subparagraph (i), in the case of a claim of harsh,
oppressive or unfair dismissal of an employee,
make any interim order the Commission thinks
appropriate in the circumstances pending
resolution of the claim;

and

exercise such of the powers of the Commission referred
to in section 27(1) as the Commission considers
appropriate.

(6a) An order made under subsection (6)(ba) or (bb) —

(a)

(b)

binds only the parties to the relevant conference under
this section; and

may vary the operation of an existing award or industrial
agreement in respect of the parties referred to in
paragraph (a).

(7) The Commission may exercise the power conferred on it by
subsection (1) —

(a)

(b)

on the application of —
(i) any organisation, association or employer; or
(i) the Minister on behalf of the State; or

(iii) an employee in respect of a dispute relating to his
entitlement to long service leave;

or

on the motion of the Commission itself whenever
industrial action has occurred or, in the opinion of the
Commission, is likely to occur.
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(8) Where, at a conference held in accordance with this section,
agreement is reached between the parties or any of them in
relation to any industrial matter the Commission may —

(a) make an order in the terms of that agreement binding
only on those parties who consented thereto; or

[(b), (c) deleted]

(d)  where the nature or subject matter of the agreement does
not, in the opinion of the Commission, require that an
order in terms of the agreement be made, make, sign,
and file a memorandum of the terms of the agreement.

(9) Where at the conclusion of a conference held in accordance with
this section any question, dispute, or disagreement in relation to
an industrial matter has not been settled by agreement between
all of the parties, the Commission may hear and determine that
question, dispute, or disagreement and may make an order
binding only the parties in relation to whom the matter has not
been so settled.

(10)  Subject to subsections (11) and (12), the Commission may, for
the hearing and determination of a matter under subsection (9),
be constituted by the commissioner who presided over the
conference.

(11)  Where the commissioner referred to in subsection (10) proposes
to constitute the Commission for the purpose mentioned in that
subsection, he shall, at the conclusion of the conference advise
the parties thereto of his intention so to do, and, if any party
thereupon objects to the Commission being so constituted for
that purpose, that commissioner shall not enter upon the hearing
of the matter concerned unless —

(a) he has discussed with the Chief Commissioner the
propriety of his so doing; and

(b) the Chief Commissioner, after interviewing the
objecting party, has directed him so to do.
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(12)

(12a)

(12b)

(12¢)

(12d)

(12¢)

Where the Chief Commissioner does not give the direction
referred to in subsection (11)(b), he may —

(a) allocate the matter in dispute for hearing and
determination by the Commission constituted by a
commissioner other than the commissioner who presided
over the conference; and

(b) exercise in relation to the matter such powers of the
Commission referred to in section 27(1) as he considers
appropriate and are not inconsistent with the hearing and
determination under paragraph (a).

Where, at the conclusion of a conference held in accordance
with this section, any question, dispute, or disagreement in
relation to an industrial matter has not been settled by agreement
between all of the parties, and the parties in relation to whom
the matter has not been so settled all consent in writing to the
commissioner who presided over the conference conclusively
determining that question, dispute or disagreement, that
commissioner may hear and determine that question, dispute, or
disagreement and make an order binding on the parties who so
consented.

Nothing in subsection (12a) authorises the commissioner to use
final offer arbitration without the express consent, in writing, of
all of the parties concerned.

Notwithstanding section 49 no appeal shall lie from an order
made under subsection (12a).

As soon as is practicable after giving or making a direction,
order or declaration orally under this section, the Commission
shall —

(a) reduce the direction, order or declaration to writing; and

(b) make the text of the direction, order or declaration
available to the parties bound by the order or to which
the direction or declaration applies.

Subsection (12d) does not apply to an order or declaration to
which section 35 applies.
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(13)  Section 39 applies, with such modifications as are necessary, to
an order made under this section.

[Section 44 amended by No. 121 of 1982 s. 18; No. 94 of 1984
5. 27, 65 and 66, No. 119 of 1987 5. 10; No. 15 of 1993 s. 17,
No. 3 0f 1997 5. 37; No. 20 of 2002 5. 141(1) °, 151 and 194(5);
amended in Gazette 15 Aug 2003 p. 3686.]

[45. Deleted by No. 94 of 1984 s. 66.]

Division 2D — Miscellaneous provisions relating to awards,
orders and agreements

[Heading inserted by No. 20 of 2002 5. 119(2).]

46. Interpretation of awards and orders by Commission

(1) At any time while an award is in force under this Act the
Commission may, on the application of any employer,
organisation, or association bound by the award —

(a) declare the true interpretation of the award; and

(b)  where that declaration so requires, by order vary any
provision of the award for the purpose of remedying any
defect therein or of giving fuller effect thereto.

(2) A declaration under this section may be made in the
Commission’s reasons for decision but shall be made in the
form of an order if, within 7 days of the handing down of the
Commission’s reasons for decision, any organisation,
association, or employer bound by the award so requests.

(3) Subject to this Act, a declaration made under this section is
binding on all courts and all persons with respect to the matter
the subject of the declaration.

(4) Section 35 does not apply to or in relation to this section unless
an order is made under subsection (1)(b) or under
subsection (2).
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agreements

)

47.

(1)

2)

(2a)

€)

In this section award includes an order, including a General
Order, made by the Commission under any provision of this Act
other than this section and an industrial agreement.

[Section 46 amended by No. 94 of 1984 5. 66.]

Defunct awards etc., cancelling; employers not in business
etc., deleting from awards etc.

Subject to subsections (3), (4) and (5), where, in the opinion of
the Commission, there is no employee to whom an award or
industrial agreement applies, the Commission may on its own
motion, by order, cancel that award or industrial agreement.

Subject to subsections (3), (4) and (5), where the Commission is
of the opinion that a party to an award who is named as an
employer is no longer carrying on business as an employer in
the industry to which the award applies or is, for any other
reason, not bound by the award, the Commission may on its
own motion, by order, strike out that party as a named party to
the award.

Subject to subsections (3), (4) and (5), where the Commission is
of the opinion that a party to an industrial agreement is no
longer carrying on business as an employer referred to in
section 41(4)(a)(ii) in relation to the agreement or is, for any
other reason, not bound by the agreement, the Commission may
on its own motion, by order, strike out that party to the
agreement.

The Commission shall not make an order under subsection (1),
(2) or (2a) unless before making the order —

(a) it has directed the Registrar to make such enquiries as it
considers necessary, and the Registrar has reported on
the result of those enquiries to the Commission in
writing; and

(b) after receiving the report of the Registrar, the
Commission has —

(1) caused the Registrar to give general notice by
publication in the required manner of the
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48.

(4)

()

(1)

2)

intention of the Commission to make the order;
and

(i) directed the Registrar to serve copies of the
notice on such persons as the Commission may
specify.

Any person may, within 30 days of the day on which the notice
referred to in subsection (3) is first published, object to the
Commission making the order referred to in the notice.

If the Commission does not uphold an objection to the making
of the order referred to in the notice the Commission may make
the order and shall, as soon as practicable thereafter, direct the
Registrar to serve a copy of the order —

(a) where the order relates to an award, on each organisation
of employees that is a named party to the award, on such
other persons as are bound by the award as the
Commission thinks fit, and on UnionsWA, the Chamber
and the Mines and Metals Association;

(b)  where the order relates to an industrial agreement, on
each party to the agreement.

[Section 47 amended by No. 94 of 1984 s. 28 and 66; No. 15 of
1993 s. 31, No. 1 of 1995 5. 53, No. 20 of 2002 s. 190(2) and (3),
No. 53 0f 2011 s. 48.]

Board of Reference for each award

For each award in force under this Act there shall be a Board of
Reference.

Subject to subsection (5), each Board of Reference shall consist
of a chairman appointed by the Chief Commissioner and an
equal number of employers’ and employees’ members
nominated and appointed in the manner prescribed, not being
more than 2 in number on each side unless the Chief
Commissioner, in any particular case or for the purposes of a
specified award, approves the appointment of a greater number.
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[(3). (4) deleted]

)

(6)

(7)

(8)

)

The Chief Commissioner may appoint a person as chairman of a
Board of Reference —

(a) for the purpose of dealing with a particular matter; or
(b) for a specified period of time,

and, in the case of an appointment in accordance with
paragraph (b) may terminate such appointment and make
another appointment within that specified period, or may extend
that specified period.

A Board of Reference may allow, approve, fix, determine, or
deal with —

(a) any matter or thing that, under the award, may require to
be allowed, approved, fixed, determined, or dealt with
by a Board of Reference; and

(b) any matter or thing arising under or out of the provisions
of an award, not involving the interpretation of any such
provision, which the Commission may at any time, by
order, authorise a Board of Reference to allow, approve,
fix, determine, or deal with,

in the manner and subject to the conditions specified in the
award or order, as the case may be.

The powers conferred on a Board of Reference under the
provisions of this section may be exercised by the Commission
constituted by a commissioner.

Where the nominated employers’ and employees” members of a
Board of Reference are equally divided in opinion on any matter
before the Board of Reference the decision of the Board of
Reference shall be in accordance with the opinion of the
chairman.

The chairman shall, after consultation with the nominated
members, record in a memorandum signed by him —

(a) all facts found by the Board of Reference; and
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(b) the decision of the Board of Reference,

and shall forward that memorandum to the Registrar for filing in
his office.

(10)  Subject to subsection (11), the decision referred to in
subsection (9) is upon being filed as prescribed therein,
enforceable under this Act as if it were an award.

(11)  Subject to subsection (12), any organisation, association, or
employer affected by a decision of a Board of Reference may,
within 21 days from the date of that decision appeal against that
decision to the Commission in Court Session in the manner
prescribed.

(12)  An appeal under subsection (11) shall be heard and determined
on the facts referred to in subsection (9)(a) and the Commission
in Court Session may, if it upholds the appeal, rescind or vary
the decision in such manner as it sees fit or may remit the matter
to the Board of Reference for further hearing and determination.

[(13), (14) deleted]

(15) The Commission may, in any order made by it under this Act,
provide that any matter or thing arising under or out of the
provisions of the order, not involving the interpretation of any
such provision, may be allowed, approved, fixed, determined, or
dealt with by a Board of Reference and the provisions of this
section apply to such an order in all respects as if it were an
award.

[Section 48 amended by No. 94 of 1984 5. 29 and 66, No. 119 of
1987 s. 11.]

48A. Awards etc. to provide for dispute resolution

(1) In exercising its jurisdiction under this Part the Commission
shall not make an award or applicable order, or register an
industrial agreement, unless the award, order or industrial
agreement makes provision for procedures to be followed in

As at 01 Jul 2014 Version 14-c0-00 page 89

Extract from www.slp.wa.gov.au, see that website for further information



Industrial Relations Act 1979

Part Il

The Western Australian Industrial Relations Commission

Division 2D Miscellaneous provisions relating to awards, orders and

s.48B

agreements

(1a)

2)

)

48B.
(1)

2)

connection with questions, disputes or difficulties arising under
the award, order or industrial agreement.

The procedures referred to in subsection (1) shall provide for the
persons involved in the question, dispute or difficulty to confer
among themselves and make reasonable attempts to resolve
questions, disputes or difficulties before taking those matters to
the Commission.

The Commission may order persons involved in a question,
dispute or difficulty arising under an award, order or industrial
agreement that is before the Commission to comply with the
dispute settling procedures provided for in that award, order or
industrial agreement.

In subsection (1) applicable order means an order with respect
to which, in the opinion of the Commission, a question, dispute
or difficulty capable of resolution by dispute settling procedures
may arise.

[Section 484 inserted as section 494 by No. 79 of 1995 s. 11,
amended by No. 3 of 1997 s. 31 °; renumbered as section 484
by No. 20 of 2002 s. 120.]

Superannuation, provisions about in awards etc.

In this section —

complying superannuation fund or scheme means a
superannuation fund or scheme —

(a) thatis a complying superannuation fund or scheme
within the meaning of the Superannuation Guarantee
(Administration) Act 1992 of the Commonwealth; and

(b) to which, under the governing rules of the fund or
scheme, contributions may be made by or in respect of
the employee permitted to nominate a fund or scheme.

In exercising its jurisdiction under this Part the Commission
shall not make an award or order, or register an industrial
agreement, which requires contribution to a superannuation fund
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or scheme by an employee or by an employer in respect of an
employee unless the award, order or industrial agreement —

(a) permits the employee to nominate a complying
superannuation fund or scheme; and

(b) requires the employer to notify the employee of the
entitlement to nominate a complying superannuation
fund or scheme; and

(c) requires the employer —

(i) if'the award, order or industrial agreement
specifies one or more complying superannuation
funds or schemes to which contributions may be
made, to make contributions to that fund or
scheme, or one of those funds or schemes
nominated by the employer, until the employee
nominates a complying superannuation fund or
scheme; or

(i1) if the award, order or industrial agreement does
not specify a complying superannuation fund or
scheme to which contributions may be made, to
make contributions to a complying fund or
scheme nominated by the employer until the
employee nominates such a fund or scheme;

and

(d) requires the employee and employer to be bound by the
nomination of the employee unless the employee and
employer agree to change the complying superannuation
fund or scheme to which contributions are to be made;
and

(e) provides that an employer shall not unreasonably refuse
to agree to a change of complying superannuation fund
or scheme requested by an employee.

(3) The Governor may make regulations —
(a) prescribing procedures to be followed by an employer in
notifying an employee of entitlement to nominate a
complying superannuation fund or scheme; and
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(4)

()

49.
(D

)

(2a)

(b) prescribing procedures to be followed by an employee in
nominating a complying superannuation fund or scheme.

A person shall not by threats or intimidation persuade or attempt
to persuade —

(a) an employee or prospective employee to nominate a
particular superannuation fund or scheme; or

(b) an employer to make contributions to a particular
superannuation fund or scheme.

Penalty:
(a) in the case of an individual, $1 000;
(b) in any other case, $5 000.

In subsection (4) —

threats includes any conduct by an employer that clearly
indicates to an employee or prospective employee that
employment or promotion is conditional upon the employee
nominating, or changing to, a complying superannuation fund or
scheme suggested by the employer.

[Section 48B inserted as section 49C by No. 79 of 1995 s. 13(1);
renumbered as section 48B by No. 20 of 2002 s. 120.]

Division 2E — Appeals to the Full Bench
[Heading inserted by No. 20 of 2002 s. 119(3).]

Appeal from Commission’s decision

In this section the Commission means the Commission
constituted by a commissioner, but does not include the
Commission exercising jurisdiction under section 80ZE.

Subject to this section, an appeal lies to the Full Bench in the
manner prescribed from any decision of the Commission.

An appeal does not lie under this section from a finding unless,
in the opinion of the Full Bench, the matter is of such
importance that, in the public interest, an appeal should lie.
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(2b)  An appeal does not lie under this section from a
determination —

(a) of arelevant industrial authority —
(1) under section 97VP; or

(1) in an arbitration under any EEA dispute
provision of the kind referred to in section 97UP;

or
(b) of the Commission under section 97XC or 97XQ.

(3) An appeal under this section shall be instituted within 21 days
of the date of the decision against which the appeal is brought
and may be instituted by —

(a) any party to the proceedings wherein the decision was
made; or

(b) any person who was an intervener in those proceedings.

(4) An appeal under this section —

(a) shall be heard and determined on the evidence and
matters raised in the proceedings before the
Commission; and

(b) shall, if brought by a person referred to in
subsection (3)(b), be dismissed unless, on the hearing of
the appeal, that person obtains leave of the Full Bench,

and, for the purpose of paragraph (a), proceedings includes any
proceedings arising under section 35(3).

(5) In the exercise of its jurisdiction under this section the Full
Bench may, by order —

(a) dismiss the appeal; or

(b) uphold the appeal and quash the decision or, subject to
subsection (6), vary it in such manner as the Full Bench
considers appropriate; or

(c¢) suspend the operation of the decision and remit the case
to the Commission for further hearing and
determination.
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(6) Where the Full Bench varies a decision under subsection (5)(b)
the decision as so varied shall be in terms which could have
been awarded by the Commission that gave the decision.

(6a) The Full Bench is not to remit a case to the Commission under
subsection (5)(c) unless it considers that it is unable to make its
own decision on the merits of the case because of lack of
evidence or for other good reason.

(7) The decision of the Full Bench shall be signed and delivered by
the President.

(8) When the members of the Full Bench are divided on a question,
the question shall be decided according to the decision of a
majority of the members unless the members are evenly divided
on the question in which case the question shall be decided
according to the decision of the President.

(9) When any question of law arises in any proceedings before the
Full Bench, the President may state a case for the decision of the
Court thereon and shall do so if a majority of the members of
the Full Bench so request.

(10)  Subsections (7), (8), and (9) apply to and in relation to all
proceedings before the Full Bench whether under this section or
otherwise.

(11) At any time after an appeal to the Full Bench has been instituted
under this section a person who has a sufficient interest may
apply to the Commission for an order that the operation of the
decision appealed against be stayed, wholly or in part, pending
the hearing and determination of the appeal.

(12)  An application under subsection (11) shall be heard and
determined by the President.

[Section 49 amended by No. 121 of 1982 s. 20; No. 94 of 1984
s. 30 and 66, No. 119 of 1987 5. 12; No. 1 of 1995 5. 9; No. 36
0f 1999 s. 247, No. 20 of 2002 s. 8 and 125.]
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[49A.  Renumbered as section 484 by No. 20 of 2002 s. 120.]
[49AB, 49B. Deleted by No. 20 of 2002 s. 145.]

[49C.  Renumbered as section 48B by No. 20 of 2002 s. 120.]

Division 2F — Keeping of and access to employment records
[Heading inserted by No. 20 of 2002 5. 146(1).]

49D. Employer’s duties as to employment records

(1) Subsection (2) applies to an employee during any period when
an industrial instrument applies to his or her employment.
(2) An employer must ensure that details are recorded of —

(a) the employee’s name and, if the employee is under
21 years of age, his or her date of birth; and

(b) any industrial instrument that applies; and

(c) the date on which the employee commenced
employment with the employer; and

(d) foreach day —

(1) the time at which the employee started and
finished work; and

(i)  the period or periods for which the employee was
paid; and

(ii1))  details of work breaks including meal breaks;
and
(e) for each pay period —
(1) the employee’s designation; and

(i1) the gross and net amounts paid to the employee
under the industrial instrument; and

(iii)  all deductions and the reasons for them;
and
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(f) all leave taken by the employee, whether paid, partly
paid or unpaid; and

(g) the information necessary for the calculation of the
entitlement to, and payment for long service leave under
the Long Service Leave Act 1958, the Construction
Industry Portable Paid Long Service Leave Act 1985 or
the industrial instrument; and

(h) any other information in respect of the employee
required under the industrial instrument to be recorded;
and

(1) any information, not otherwise covered by this
subsection, that is necessary to show that the
remuneration and benefits received by the employee
comply with the industrial instrument.

(3) The employer must ensure that —

(a) the employment records are kept in accordance with
regulations made by the Governor; and

(b) each entry in relation to long service leave is retained —
(1) during the employment of the employee; and

(i1)) for not less than 7 years after the employment
terminates;

and

(c) each other entry is retained for not less than 7 years after
it is made.

(4) In this section —
industrial instrument means —

(a) anaward; or

(b) an order of the Commission under this Act; or

(¢) an industrial agreement; or

(d) an employer-employee agreement.

[Section 49D inserted by No. 20 of 2002 s. 146(1).]
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49E.  Access to employment records

(1) An employer, on written request by a relevant person, must —

(a) produce to the person the employment records relating
to an employee; and

(b) let the person inspect the employment records.

(2) The duty placed on an employer by subsection (1) —

(a) continues so long as the records are required to be kept
under section 49D(3); and

(b) s not affected by the fact that the employee is no longer
employed by the employer or that the industrial
instrument no longer applies to him or her; and

(¢) includes the further duties —

(1) to let the relevant person enter premises of the
employer for the purpose of inspecting the
records; and

(i) to let the relevant person take copies of or
extracts from the records;

and
(d) must be complied with not later than —

(1) at the end of the next pay period after the request
is received; or

(i1) the seventh day after the day on which the
request was made to the employer.

(3) Nothing in this section limits or otherwise affects the powers of
an industrial inspector in relation to the inspection of
employment records.

(4) In this section —
relevant person means —

(a) the employee concerned; and

(b) if the employee is a represented person, his or her
representative; and
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(c) aperson authorised in writing by the employee; and

(d) an officer referred to in section 93 authorised in writing

by the Registrar.
[Section 49E inserted by No. 20 of 2002 s. 146(1).]

49F. Enforcement of this Division

A contravention of section 49D(2), 49D(3) or 49E(1) is not an
offence but those subsections are civil penalty provisions for the
purposes of section 83E.

[Section 49F inserted by No. 20 of 2002 5. 146(1).]

Division 2G — Right of entry and inspection by authorised

49G.

49H.
(1)

representatives
[Heading inserted by No. 20 of 2002 s. 146(1).]

Terms used

In this Division —

authorised representative means a person who holds an
authority in force under this Division;

relevant employee, when used in connection with the exercise
of a power by an authorised representative of an organisation,
means an employee who is a member of the organisation or who
is eligible to become a member of the organisation.

[Section 49G inserted by No. 20 of 2002 s. 146(1).]

Entry for discussions with employees

An authorised representative of an organisation may enter,
during working hours, any premises where relevant employees
work, for the purpose of holding discussions at the premises
with any of the relevant employees who wish to participate in
those discussions.
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2)

€)

491.
(1)

2)

If an award, order or industrial agreement that extends to the
relevant employees makes provision as to entry onto premises
by an authorised representative and —

(a) does not require notice to be given by the representative;
or

(b) requires a specified period of notice to be given by the
representative,

the authorised representative is not required to give notice under
this section.

If subsection (2) does not apply, the authorised representative is
not entitled to exercise a power conferred by this section unless
the authorised representative has given the employer of the
employees concerned at least 24 hours’ written notice.

[Section 49H inserted by No. 20 of 2002 s. 146(1).]

Entry to investigate certain breaches

An authorised representative of an organisation may enter,
during working hours, any premises where relevant employees
work, for the purpose of investigating any suspected breach of
this Act, the Long Service Leave Act 1958, the MCE Act, the
Occupational Safety and Health Act 1984, the Mines Safety and
Inspection Act 1994 or an award, order, industrial agreement or
employer-employee agreement that applies to any such
employee.

For the purpose of investigating any such suspected breach, the
authorised representative may —

(a) subject to subsections (3) and (6), require the employer
to produce for the representative’s inspection, during
working hours at the employer’s premises or at any
mutually convenient time and place, any employment
records of employees or other documents kept by the
employer that are related to the suspected breach; and
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(b) make copies of the entries in the employment records or
documents related to the suspected breach; and
(¢) during working hours, inspect or view any work,
material, machinery, or appliance, that is relevant to the
suspected breach.

(3) The authorised representative is not entitled to require an
employer to produce an employment record of an employee if
the employee —

(a) isaparty to an employer-employee agreement; and

(b) has made a written request to the employer that the
record not be available for inspection by an authorised
representative.

(4) A written request under subsection (3)(b) —

(a) may be withdrawn by written notice given by the
employee to the employer; and
(b) has effect until it is so withdrawn.

(5) An authorised representative is not entitled to exercise a power
conferred by this section for the purpose of investigating a
suspected breach of an employer-employee agreement to which
a relevant employee is a party unless the authorised
representative is authorised in writing by that relevant employee
to carry out the investigation.

(6) An authorised representative is not entitled to require the
production of employment records or other documents unless,
before exercising the power, the authorised representative has
given the employer concerned —

(a) if the records or other documents are kept on the
employer’s premises, at least 24 hours’ written notice; or
(b) if the records or other documents are kept elsewhere, at
least 48 hours’ written notice.
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(7

(8)

49J.
(1)

2)

€)

The Commission may, on the ex parte application of an
authorised representative, waive the requirement to give the
employer concerned notice of an intended exercise of a power
under subsection (6) if the Commission is satisfied that to give
such notice would defeat the purpose for which the power is
intended to be exercised.

If the requirement for notice is waived under subsection (7) —

(a) the Commission must give the authorised representative
a certificate authorising the exercise of the power
without notice; and

(b) the authorised representative must, after entering the
premises and before requiring the production of the
records or documents, give the person who is apparently
in charge of the premises the certificate or a copy of the
certificate.

[Section 491 inserted by No. 20 of 2002 s. 146(1); amended in
Gaczette 15 Aug 2003 p. 3686.]

Authorising authorised representatives

The Registrar, on application by the secretary of an organisation
of employees to issue an authority for the purposes of this
Division to a person nominated by the secretary in the
application, must issue the authority.

The Registrar must not issue an authority for the purposes of
this Division to a person who has held an authority under this
Division that has been revoked under subsection (5) unless the
Commission in Court Session on application by any person has
ordered that the authority be so issued.

A person to whom an authority is issued is an authorised
representative of the organisation on whose behalf the
application for the authority was made.
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(4)

()

(6)

(6a)

(7

(8)

The authority remains in force unless it is revoked or suspended
under this section.

The Commission constituted by a commissioner may, by order,
on application by any person, revoke, or suspend for a period
determined by the Commission, the authority if satisfied that the
person to whom it was issued has —

(a) acted in an improper manner in the exercise of any
power conferred on the person by this Division; or

(b) intentionally and unduly hindered an employer or
employees during their working time.

The Registrar may, on application by the secretary of the
organisation of employees on whose behalf the application for
the authority was made, revoke the authority.

The Registrar must not revoke an authority under subsection (6)
if —

(a) proceedings pursuant to an application made under
subsection (5) in relation to the authority are pending or
in progress; or

(b) appeal proceedings in respect of a decision made under
subsection (5) in relation to the authority are pending or
in progress, or the time within which such proceedings
may be instituted has not elapsed.

An application for the revocation of an authority under
subsection (5) is to set out the grounds on which the application
is made.

Despite section 49 —

(a) no appeal lies from a decision of the Commission under
subsection (2); and

(b) section 49(2a) does not apply to an appeal from a
decision under subsection (5).
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)

49K.

49L.
(1)

)

49M.
(1)

A person to whom an authority has been issued under this
section must, within 14 days after the revocation of the
authority, return the authority to the Registrar.

[Section 49.J inserted by No. 20 of 2002 s. 146(1), amended by
No. 36 of 2006 s. 8.]

No entry to premises used for habitation

An authorised representative does not have authority under this
Division to enter any part of the premises of an employer that is
principally used for habitation by the employer and his or her
household.

[Section 49K inserted by No. 20 of 2002 s. 146(1).]

Authority must be shown on request

If—

(a) aperson proposes to enter, or is on, premises in
accordance with section 49H or 49I; and

(b) the occupier requests the person to show his or her
authority,

the person is not entitled under that section to enter or remain on
the premises unless he or she shows the occupier the authority
in force under this Division.

In this section —

occupier includes a person in charge of the premises.
[Section 49L inserted by No. 20 of 2002 s. 146(1).]

Obstructing etc. rights etc. under this Division etc.

The occupier of premises must not refuse, or intentionally and
unduly delay, entry to the premises by a person entitled to enter
the premises under section 49H or 491.
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2)

)

49N.
(1)

2)

)

A person must not intentionally and unduly hinder or obstruct
an authorised representative in the exercise of the powers
conferred by this Division.

A person must not purport to exercise the powers of an
authorised representative under this Division if the person is not
the holder of a current authority issued by the Registrar under
this Division.

[Section 49M inserted by No. 20 of 2002 s. 146(1).]

Entry and inspection, provisions in awards etc. as to

The Commission does not have jurisdiction to make an award or
order or register an agreement conferring, or making provision
for the exercise of, powers of entry and inspection that are
additional to, or inconsistent with, the powers of entry and
inspection under Division 2F and this Division and the
provisions as to the exercise of those powers.

Nothing in subsection (1) prevents or limits the Commission
from specifying in an award or order, or registering an
agreement that specifies, the period of notice required to be
given by an authorised representative to an employer before
entering premises where relevant employees work.

To the extent that the provisions of an award, order or industrial
agreement, whether made or registered before or after the
coming into operation of section 146 of the Labour Relations
Reform Act 2002, confer or make provision for the exercise of
powers of entry and inspection that are additional to, or
inconsistent with, the powers of entry and inspection under
Division 2F and this Division or the provisions as to the
exercise of those powers, those provisions have no effect.

[Section 49N inserted by No. 20 of 2002 s. 146(1) 67
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490. Enforcement of this Division

A contravention of section 49J(9) or 49M(1), (2) or (3) is not an
offence but those subsections are civil penalty provisions for the
purposes of section §3E.

[Section 490 inserted by No. 20 of 2002 s. 146(1).]

Division 3 — General Orders

50. General Orders, nature of and making

(1)  In this Division Commission means Commission in Court
Session.

(2)  Subject to this Act, the Commission may, of its own motion or
on the application of UnionsWA, the Chamber, the Mines and
Metals Association or the Minister —

(a) make General Orders relating to industrial matters in
accordance with and subject to this Division; and

(b) add to, vary, or rescind any General Order so made.

(3) A General Order may be made to apply generally to employees
throughout the State whether or not they are employed under
and subject to awards or industrial agreements or may be limited
to employees —

(a) who are employed under and subject to awards or
industrial agreements; or

(b)  who are not so employed,

but shall not apply to any employee whose conditions of
employment may not be determined by the Commission.

(4) A General Order applying to or with respect to employees of the
kind referred to in subsection (3)(a) may add to or vary all
awards and industrial agreements or may be limited in its effect
to such awards and industrial agreements or awards or industrial
agreements as may be specified in the General Order.
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[(5), (6) deleted]

(7) A General Order shall not be made in respect of preference of
employment at the time of, or during, employment by reason of
being or not being a member of an organisation.

[Section 50 amended by No. 94 of 1984 5. 32 and 66, No. 15 of
1993 s. 18 and 31, No. 20 0of 2002 5. 179 and 190(4),; No. 36 of
2006 s. 13; No. 53 of 2011 s. 48.]

S50A. Rates of pay etc. for MCE Act and awards, annual State
Wage order as to

(1) The Commission shall before 1 July in each year, of its own
motion make a General Order (the State Wage order) —

(a) setting —

(1) the minimum weekly rate of pay applicable
under section 12 of the MCE Act to employees
who have reached 21 years of age and who are
not apprentices;

(i) the minimum weekly rate or rates of pay
applicable under section 14 of the MCE Act to
apprentices;

and
(b) adjusting rates of wages paid under awards; and

(¢) having regard to the statement of principles issued under
paragraph (d) —
(i) varying each award affected by the exercise of

jurisdiction under paragraph (b) to ensure that the
award is consistent with the order; and

(i) if the Commission considers it appropriate to do
so, making other consequential changes to
specified awards;

and
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(d) setting out a statement of principles to be applied and
followed in relation to the exercise of jurisdiction under
this Act to set the wages, salaries, allowances or other
remuneration of employees or the prices to be paid in
respect of their employment.

(2) The Commission may, in relation to awards generally or
specified awards, do any or all of the following for the purposes
of subsection (1)(b) —

(a) adjust all rates of wages;
(b) adjust individual rates of wages;
(c) adjust a series of rates of wages;
(d) adjust specialised rates of wages.
(3) In making an order under this section, the Commission shall
take into consideration —
(a) theneedto—

(1) ensure that Western Australians have a system of
fair wages and conditions of employment; and

(1)) meet the needs of the low paid; and

(iii))  provide fair wage standards in the context of
living standards generally prevailing in the
community; and

(iv)  contribute to improved living standards for
employees; and

(v) protect employees who may be unable to reach
an industrial agreement; and

(vi) encourage ongoing skills development; and

(vii)) provide equal remuneration for men and women
for work of equal or comparable value;

and

(b) the state of the economy of Western Australia and the
likely effect of its decision on that economy and, in
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4)

)

(6)

(7
(8)

particular, on the level of employment, inflation and
productivity in Western Australia; and

(c) to the extent that it is relevant, the state of the national
economy; and

(d) to the extent that it is relevant, the capacity of employers
as a whole to bear the costs of increased wages, salaries,
allowances and other remuneration; and

(e) for the purposes of subsection (1)(b) and (c), the need to
ensure that the Western Australian award framework
represents a system of fair wages and conditions of
employment; and

(f) relevant decisions of other industrial courts and
tribunals; and

(g) any other matters the Commission considers relevant.

Without limiting the generality of this section and section 26(1),
in the exercise of its jurisdiction under subsection (1)(b) and (c)
the Commission shall ensure, to the extent possible, that there is
consistency and equity in relation to the variation of awards.

A State Wage order takes effect on 1 July in the year it is made
and is applicable in respect of an employee or apprentice on and
from the commencement of the first pay period of the employee
or apprentice on or after that date.

A State Wage order in effect under this section when a
subsequent order is made under subsection (1) ceases to apply in
respect of an employee or apprentice on the day on which the
subsequent order commences to apply in respect of the
employee or apprentice.

A State Wage order shall not be added to or varied.

Nothing in subsection (7) affects the Commission’s powers
under section 27(1)(m).

[Section 504 inserted by No. 36 of 2006 s. 14; amended by
No. 44 of 2008 s. 53(7)-(9).]
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S0B.  Apprentices, matters relevant to setting rates for in State
Wage order

(1) For the purposes of section S0A(1)(a)(ii) and (iii), the
Commission may —

(a) setaminimum weekly rate of pay in relation to
apprentices generally; or

(b) subject to subsections (2) and (3), set a minimum weekly
rate of pay in relation to apprentices who belong to
particular classes of apprentice; or

(¢) do acombination of the things authorised by
paragraphs (a) and (b).

(2) The Commission may set a minimum weekly rate of pay in
relation to apprentices who have reached 21 years of age that is
different from a rate or rates for apprentices who are under
21 years of age.

(3) The Commission shall ensure that at any particular time there is
applicable in relation to each class of apprentice —

(a) aminimum weekly rate of pay set in respect of that
class; or

(b) the minimum weekly rate of pay in relation to
apprentices generally.

(4) In setting a minimum weekly rate of pay in relation to
apprentices generally or in relation to apprentices who belong to
a particular class of apprentice, the Commission may use such
means as in its opinion are appropriate including, but not limited
to —

(a) setting the rate in figures; or
(b) setting the rate as a proportion of —

(i) the minimum weekly rate of pay referred to in
section 50A(1)(a)(i); or

(1)) any award or other wages instrument;

or
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(c) adopting some or all of the provisions of any award or
other wages instrument; or

(d) setting out any other method for the calculation or
assessment of the rate.

[Section 50B inserted by No. 36 of 2006 s. 14; amended by
No. 44 of 2008 5. 53(10)-(13).]

[51. Deleted by No. 36 of 2006 s. 15.]

51A.  Public sector discipline, General Orders as to

(1) Subject to this Act, the Commission may in respect of a public
authority and its employees, on application by the Minister,
UnionsWA or an organisation with sufficient interest in the
matter —

(a) make a General Order or General Orders with respect to
one or more of the following —

(1) suspension from duty in employment; and
(i1) discipline in employment; and
(iii))  dismissal from employment; and
(iv) termination of employment,
and with respect to any matter related thereto; and
(b) add to, vary or rescind any General Order so made.
(2) A General Order referred to in subsection (1) may be made so as
to apply to —
(a) public authorities and their employees generally;

(b) aspecified public authority or specified public
authorities and its or their employees;

(c) public authorities and their employees bound by a
specified award or specified awards;

(d) aspecified class of employees employed in a public
authority or public authorities.
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(3) In subsection (2) specified means specified in the General
Order.

(4) A General Order in relation to a matter referred to in
subsection (1)(a) shall not be made so as to apply to —

(a) any employee whose conditions of employment may not
be determined by the Commission; or

(b) any employee in relation to whom —

(1) there is provision, however expressed, by or
under any other Act for or in relation to that
matter; and

(i) there is provision by or under that other Act for
an appeal in that matter;

or

(c) any member of the academic staff of a post-secondary
education institution.

(5) A General Order referred to in subsection (1) shall not be made
under subsection (2)(c) so as to apply to any employee covered
by an award where an organisation that is a party to that award
does not consent to the General Order being so made.

[Section 514 inserted by No. 94 of 1984 s. 33; amended by
No. 53 of 2011 s. 48.]

51B. General Order not to set minimum condition set by MCE
Act

(1) Except as provided in section 50A, the Commission does not
have power under this Division to make a General Order setting
a minimum condition in relation to a matter if the matter is the
subject of a minimum condition of employment as defined in
the MCE Act.

(2) Nothing in subsection (1) prevents the Commission from
making a General Order under this Division in relation to a
matter that is the subject of a minimum condition of
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employment as defined in the MCE Act if the General Order is
more favourable to employees than the minimum condition of
employment.

[Section 51B inserted by No. 20 of 2002 s. 180, amended by
No. 36 of 2006 s. 16.]

S51BA. Notice of hearing to make General Order

(1) The Commission shall ensure that notice of each initial hearing
to be conducted for the purposes of making a General Order
under this Division is —

(a) given by written notice to UnionsWA, the Chamber, the
Mines and Metals Association, the Minister, and any
other person the Commission is of the opinion may be of
assistance; and

(b) published in the required manner and in any other
manner the Commission thinks fit.

(2) Subsection (1) does not apply when the Commission is
exercising its jurisdiction under section 51A.

[Section 51BA inserted by No. 36 of 2006 s. 17, amended by
No. 53 of 2011 s. 48.]

S1BB. Right to be heard before General Order made
The Commission shall not make a General Order under this
Division until it has afforded —
(a) each person given notice under section SIBA(1)(a); and
(b) any other employer, employee, or other person permitted

by the Commission to be heard,

an opportunity to be heard in relation to the matter.
[Section 51BB inserted by No. 36 of 2006 5. 17.]
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S1BC.

S1BD.

S1BE.

Commissioner may deal with certain proceedings

The Chief Commissioner may direct a commissioner to deal
with any conciliation or interlocutory or procedural matter
arising during the determination of a General Order under this
Division.

[Section 51BC inserted by No. 36 of 2006 s. 17.]

Awards etc. affected by General Order, publication of

When the Commission makes a General Order under this
Division which affects awards and industrial agreements, or
awards or industrial agreements, in force under this Act, the
Commission may, in respect of each award or industrial
agreement so affected, direct the Registrar to prepare and
publish in the required manner the provisions of that award or
industrial agreement resulting from the operation of that General
Order.

[Section 51BD inserted by No. 36 of 2006 s. 17.]

Publication of order

The Registrar shall publish in the required manner any General
Order made under this Division.

[Section 51BE inserted by No. 36 of 2006 5. 17.]

Division 3A — MCE Act functions
[Heading inserted by No. 20 of 2002 s. 181.]

Subdivision 1 — Preliminary
[Heading inserted by No. 20 of 2002 s. 181.]

51C. Term used: Commission
(1) In this Division —
Commission means the Commission in Court Session.
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2)

Subject to subsection (1), words and expressions in this Division
that are defined in the MCE Act have the meanings that they
have in that Act.

[Section 51C inserted by No. 20 of 2002 s. 181, amended by
No. 36 of 2006 s. 18.]

[Subdivision 2 (s. 51D-51H) deleted by No. 36 of 2006 s. 19.]

511
(1)

2)

51J.

Subdivision 3 — Casual employees’ loading
[Heading inserted by No. 20 of 2002 s. 181.]

Casual employees’ loading, setting for MCE Act s. 11

Subject to subsection (2), the Commission may, by way of
order, set a percentage that is higher than 20% to be the
prescribed percentage for the purposes of section 11 of the
MCE Act.

An order under subsection (1) can only be made on an
application made —

(a) by UnionsWA, the Chamber, the Mines and Metals
Association or the Minister; and

(b) atleast 12 months after the determination of the most
recent application for an order under subsection (1).

[Section 511 inserted by No. 20 of 2002 s. 181, amended by
No. 53 0f 2011 5. 48.]

Subdivision 4 — Orders under this Division generally
[Heading inserted by No. 20 of 2002 s. 181.]

Notice of hearings under this Division

The Commission shall ensure that notice of each initial hearing
to be conducted for the purposes of making or reviewing an
order under this Division is given —

(a) by giving written notice to UnionsWA, the Chamber, the
Mines and Metals Association, the Minister and each
organisation; and
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S1K.

S1L.

S1IM.

S1N.
[(1)
)

(b) by publication in the required manner.

[Section 51J inserted by No. 20 of 2002 s. 181, amended by
No. 53 of 2011 s. 48.]

Right to be heard before order made under this Division

The Commission shall not make an order under this Division
until it has afforded UnionsWA, the Chamber, the Mines and
Metals Association, the Minister and any other person permitted
by the Commission to be heard, an opportunity to be heard in
relation to the matter.

[Section 51K inserted by No. 20 of 2002 s. 181, amended by
No. 53 of 2011 s. 48.]

Orders under this Division, restrictions on

An order made under this Division shall not —
(a) provide for a penalty rate or allowance of any kind; or

(b) provide for a loading of any kind other than that referred
to in section 511; or

(¢) be made in respect of preference of employment at the
time of, or during employment by reason of being or not
being a member of an organisation.

[Section 51L inserted by No. 20 of 2002 s. 181.]

Publication of orders

The Commission shall direct the Registrar to prepare and
publish in the Industrial Gazette the provisions of all orders
made under this Division.

[Section 51M inserted by No. 20 of 2002 s. 181.]

Variation and rescission of s. 511 orders
deleted]

An order made under section 511 shall not be added to, varied or
rescinded except in accordance with section 511(2).
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(3) Nothing in subsection (2) affects the Commission’s powers

under section 27(1)(m).

[Section 51N inserted by No. 20 of 2002 s. 181, amended by
No. 36 of 2006 s. 20.]

Division 3B — Collective agreements and good faith bargaining

510.
(D

[Heading inserted by No. 36 of 2006 s. 25.]

Terms used

In this Division —
bargaining agent has the meaning given by section 51Q;

initiating party, in relation to a proposed collective agreement,
means the person who initiates bargaining for the agreement
under section 51R;

negotiating party, in relation to a proposed collective
agreement, means —

(a) the initiating party;
(b) if'the initiating party is an employer — any organisation
that is —

(1) proposed to be bound by the proposed collective
agreement; or

(i1)) acting under section 51P on behalf of the
employees whose employment is proposed to be
subject to the proposed collective agreement;

(c) if the initiating party is an organisation of employees —
the employer who is proposed to be bound by the
proposed collective agreement;

organisation means —
(a) an organisation as defined in the Commonwealth Act; or

(b) atransitionally registered association as defined in
Schedule 10 clause 1 of the Commonwealth Act.
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(2) In this Division each of the following terms has the meaning
given to it by the Commonwealth Act —

(a) collective agreement,
(b) employee;
(c) employer;
(d) employment,
(e) nominal expiry date.
[Section 510 inserted by No. 36 of 2006 s. 25.]

51P. When organisation may represent employees

An organisation may act under this Division on behalf of
employees whose employment is proposed to be subject to a
proposed collective agreement if —

(a) atleast one of those employees has requested the
organisation in writing to act on behalf of the
employees; and

(b) the employee making the request is a member of the
organisation or is eligible to become a member of the
organisation.

[Section 51P inserted by No. 36 of 2006 s. 25.]

51Q. Bargaining agents, appointment of etc.

(1) For the purposes of this Division, a person is a bargaining agent
if —

(a) that person has been appointed in writing by a
negotiating party to be that party’s bargaining agent in
relation to a proposed collective agreement; and

(b) acopy of the appointment has been provided to the other
negotiating party; and

(c) the appointment has not been terminated.

(2) An appointment of a bargaining agent may be terminated at any

time by notice of termination given by the negotiating party who
appointed the agent in writing to the agent.
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(4)

51R.
(D

2)

)

(4)

A copy of a notice of termination must be given to each other
negotiating party.

For the purposes of section 12 of the Legal Profession Act 2008
a bargaining agent is authorised to provide advice and other
services in relation to bargaining for a collective agreement.

[Section 51Q inserted by No. 36 of 2006 s. 25, amended by
No. 21 of 2008 s. 668(5).]

Bargaining for collective agreement, initiating

Bargaining for a proposed collective agreement may be initiated
by an organisation of employees or an employer (the initiating
party) giving to each other negotiating party and filing in the
office of the Registrar a written notice that complies with
subsection (3).

Subject to section 51P, an organisation of employees may
initiate bargaining under subsection (1) on behalf of employees
whose employment will be subject to the proposed collective
agreement.

A notice complies with this subsection if it is accompanied by
particulars of —

(a) the business to be covered by the proposed collective
agreement; and

(b) the types of employees whose employment will be
subject to the proposed collective agreement and the
other persons who will be bound by the proposed
collective agreement; and

(¢c) the proposed nominal expiry date of the proposed
collective agreement; and

(d) any other matter prescribed by regulations made by the
Governor for the purposes of this section.

If bargaining is initiated under subsection (1) with more than
one negotiating party to the proposed collective agreement, all
the parties are to bargain together unless the Commission, on
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the application of a negotiating party, directs that that party may
bargain separately with another negotiating party.

[Section 51R inserted by No. 36 of 20006 s. 25.]

S1S. Bargaining for collective agreement, good faith required etc.

(1) If bargaining for a collective agreement has been initiated under
section 51R the negotiating parties must bargain in good faith
for the agreement.

(2) Without limiting the meaning of the expression, bargaining in
good faith includes —

(a) doing the things set out in section 42B(2)(a) to (d) and
(f) to (h); and

(b) recognising a bargaining agent duly appointed for the
purpose of bargaining for the collective agreement.

(3) A code of good faith in force under section 42C applies, with
necessary changes and to the extent that is practicable, in
relation to bargaining for a collective agreement.

[Section 518 inserted by No. 36 of 2006 s. 25.]

S1T. Application of s. 42D and 42E

(1) Section 42D and, subject to subsection (2), section 42E apply,
with necessary changes, in relation to bargaining for a collective
agreement and, for that purpose, any reference in those sections
to a term used in this Division has the meaning given to that
term in this Division.

(2) The Commission must not give any direction or make any order
or declaration requiring, or having the effect of requiring, a
negotiating party to enter into a collective agreement or to
include any matter in, or exclude any matter from, a collective
agreement.

[Section 51T inserted by No. 36 of 2006 s. 25.]
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52.

53.

Division 4 — Industrial organisations and associations

(1)

[Heading amended by No. 119 of 1987 s. 14.]

Terms used

In this Division, unless a contrary intention appears —

collegiate electoral system, in relation to an election for an
office in an organisation, means a method of election
comprising a first stage, at which persons are elected to a
number of offices by a direct voting system, and a subsequent
stage or subsequent stages at which persons are elected by secret
ballot by and from the persons elected at the immediately
preceding stage;

direct voting system, in relation to an election for an office in an
organisation, means a method of election by secret postal ballot
at which all financial members, or all financial members
included in such branch, section, or other division, or in such
class, as is appropriate, having regard to the nature of the office,
are, subject to reasonable provisions with respect to enrolment,
eligible to vote;

one-tier collegiate electoral system means a collegiate electoral
system comprising only one stage after the first stage;

postal ballot means a ballot for the purposes of which a ballot
paper is sent by prepaid post to each person entitled to vote and
facilities are provided for the return of the completed ballot
paper by post by the voter without expense to him.

[Section 52 amended by No. 119 of 1987 s. 15.]

Organisations of employees, which can be registered

Subject to this Act, any unregistered organisation consisting of
not less than 200 employees associated for the purpose of
protecting or furthering the interests of employees may be
registered by authority of the Full Bench.
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(2) Subject to this Act, an unregistered organisation consisting of
less than 200 employees may be registered by authority of the
Full Bench if the Full Bench is satisfied that there is good
reason, consistent with the objects prescribed in section 6, to
permit registration.

[Section 53 inserted by No. 94 of 1984 s. 34.]

54. Organisations of employers, which can be registered
(1) Subject to this Act, an unregistered organisation consisting of
2 or more employers who —

(a) have, in the aggregate throughout the 6 months
immediately preceding the date of application for
registration employed on an average, taken per month,
not less than 200 employees; and

(b) are associated for the purpose of protecting or furthering
the interests of those employers,

may be registered by authority of the Full Bench.

(2)  Subject to this Act an unregistered organisation that does not
comply with subsection (1)(a) may be registered by authority of
the Full Bench if the Full Bench is satisfied that there is good
reason, consistent with the objects prescribed in section 6, to
permit registration.

[Section 54 inserted by No. 94 of 1984 s. 34.]

55. Applications for registration under s. 53 or 54
(1) An organisation seeking registration under section 53 or 54 shall
lodge in the office of the Registrar —

(a) alist of the officers of the organisation with their
addresses; and

(b) 3 copies of the rules of the organisation; and

(c) the prescribed form of application.
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(2)  When the organisation has complied with the requirements of
subsection (1) the Registrar shall publish in the required
manner —

(a) anotice of the application; and

(b) acopy of such rules of the organisation as relate to the
qualification of persons for membership of the
organisation and, without limiting the generality thereof,
including any rule by which the area of the State within
which the organisation operates, or intends to operate, is
limited; and

(c) notice that any person who objects to the registration of
the organisation and who, having given notice of that
objection within the time and in the manner prescribed,
satisfies the Full Bench that he has a sufficient interest in
the matter, may appear and be heard in objection to the
application.

(3) An application under this section shall not be listed for hearing
before the Full Bench until after the expiration of 30 days from
the day on which the matters referred to in subsection (2) are
first published.

(4) Notwithstanding that an organisation complies with
section 53(1) or 54(1) or that the Full Bench is satisfied for the
purposes of section 53(2) or 54(2), the Full Bench shall refuse
an application by the organisation under this section unless it is
satisfied that —

(a) the application has been authorised in accordance with
the rules of the organisation; and
(b) reasonable steps have been taken to adequately inform
the members —
(1) of the intention of the organisation to apply for
registration; and
(i) of the proposed rules of the organisation; and
(iii))  that the members or any of them may object to
the making of the application or to those rules or
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any of them by forwarding a written objection to
the Registrar,

and having regard to the structure of the organisation
and any other relevant circumstance, the members have
been afforded a reasonable opportunity to make such an
objection; and

(c) inrelation to the members of the organisation —

(1) less than 5% have objected to the making of the
application or to those rules or any of them, as
the case may be; or

(il) amajority of the members who voted in a ballot
conducted in a manner approved by the Registrar
has authorised or approved the making of the
application and the proposed rules;

and

(d) inrelation to the alteration of the rules of the
organisation, those rules provide for reasonable notice of
any proposed alteration and reasons therefor to be given
to the members of the organisation and for reasonable
opportunity for the members to object to any such
proposal; and

(e) rules of the organisation relating to elections for
office —

(i) provide that the election shall be by secret ballot;
and

(i1)) conform with the requirements of section 56(1),

and are such as will ensure, as far as practicable, that no
irregularity can occur in connection with the election.

(5) Notwithstanding that an organisation complies with
section 53(1) or 54(1), the Full Bench shall refuse an application
by the organisation under this section if a registered
organisation whose rules relating to membership enable it to
enrol as a member some or all of the persons eligible, pursuant
to the rules of the first-mentioned organisation, to be members
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(1)

of the first-mentioned organisation unless the Full Bench is
satisfied that there is good reason, consistent with the objects
prescribed in section 6, to permit registration.

[Section 55 amended by No. 94 of 1984 5. 35 and 66, No. 79 of
1995 5. 31; No. 20 0of 2002 s. 190(4) and (5).]

Rules of organisations to provide for secret ballots etc. at
elections

The rules of an organisation —

(a)

(b)

(c)

(d)

shall provide for the conduct of every election to an
office within the organisation (including the acceptance
or the rejection of nominations) by a returning officer,
not being the holder of any other office in, and not being
an employee of, the organisation; and

shall provide that, if the returning officer conducting
such election finds a nomination to be defective, he shall
before rejecting the nomination, notify the person
concerned of the defect, and where it is practicable to do
so, give him the opportunity of remedying the defect
within such period as is applicable under the rules,
which shall, where practicable, be not less than 7 days
after his being so notified; and

shall provide for the election of the holder of each office
within the organisation, such election to be either by —

(1) adirect voting system; or
(1)) acollegiate electoral system being, in the case of

an office the duties of which are of a full-time
nature, a one-tier collegiate electoral system;

and
shall, in relation to any election for office —

(1) provide that the election shall be by secret ballot;
and

(i) make provision for —
(I) absent voting; and
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(I)  the manner in which persons may
become candidates for election; and

(ITII)  the appointment, conduct and duties of
returning officers; and

(IV)  the conduct of the ballot; and

(V) the appointment, conduct, and duties of
scrutineers to represent the candidates at
the ballot; and

(VI)  the declaration of the result of the ballot;
and

(iii)  ensure, as far as practicable, that no irregularity
can occur in connection with the election;

and

(e) shall not permit a person to be elected to hold an office
within the organisation for a period exceeding 4 years
without being re-elected; and

(f) shall not permit a person to be elected to fill a casual
vacancy in an office for a period exceeding the
unexpired portion of the term of the person who has
vacated the office.

(2)  Where the rules of an organisation which was registered
immediately prior to the coming into operation of this section do
not, in the opinion of the Registrar, conform with the
requirements of subsection (1), the Registrar may, after inviting
the organisation to consult with him on the matter, allow the
organisation such time as he determines within which to bring
them into conformity with those requirements or determine such
alterations of the rules as will in his opinion bring them into
conformity with those requirements.

(3) The Registrar shall register the alterations determined by him, or
made by the organisation to his satisfaction, pursuant to
subsection (2) and thereupon the rules shall be deemed to be
altered accordingly.

[Section 56 inserted by No. 94 of 1984 s. 36.]
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56A.
(D)

)

)

4)

)

57.
(1)

)

Casual vacancies, rules as to filling

This section has effect notwithstanding any other provision of
this Act.

Subject to subsection (3), rules made by an organisation under
this subsection may provide for the filling of a casual vacancy in
such manner as is provided in those rules.

Rules made under subsection (2) shall include provision to the
effect that a casual vacancy may be filled in a manner provided
in those rules —

(a) where the original term did not exceed 12 months — for
the unexpired portion of the original term; or

(b)  where the original term exceeded 12 months — for so
much of the unexpired portion of the original term as
does not exceed three-quarters of the original term.

In subsection (3) original term, in relation to a casual vacancy
in an office, means the period in respect of which the last person
to have been elected to that office to fill a vacancy other than a
casual vacancy was elected.

Where a vacancy in an office is filled in a manner provided in
rules made under subsection (2), the person so filling the
vacancy shall be taken for the purposes of this Act (other than
this section) and the provisions of the rules of the organisation
(other than the first-mentioned rules), to have been elected to
that office in accordance with those provisions.

[Section 564 inserted by No. 94 of 1984 5. 36.]

Elections by direct voting system to be by secret postal ballot

Every election by a direct voting system for an office in an
organisation shall be by secret postal ballot.

The regulations may make provision for and in relation to the
conduct of an election in accordance with the requirements of
this section.
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(3) Where the rules of an organisation as in force at the date of the

(4)

()

(1)

coming into operation of this section provide for an election or
elections to which this section applies to be by a secret ballot
other than a secret postal ballot, the Registrar may, upon
application by the organisation in accordance with the
regulations, by instrument in writing under his hand, exempt the
organisation in respect of an election from the application of this
section if he is satisfied that the conduct of the election in
accordance with those rules —

(a) is likely to result in a fuller participation by members of
the organisation in the ballot than would result from a
postal ballot; and

(b)  will afford members entitled to vote an adequate
opportunity of voting without intimidation.

This section, and the regulations made for the purposes of this
section, have effect notwithstanding anything contained in the
rules of an organisation.

This section does not apply to an election any step in which was
taken, in accordance with the rules of the organisation, before
the date of the coming into operation of this section.

[Section 57 amended by No. 94 of 1984 s. 66.]

Registering organisations, rules etc.

Where, under this Act, the Registrar is authorised by the Full
Bench to register an organisation he shall so register it by
registering —

(a) its name; and

(b) itsrules; and

(c) the address of the office where the business of the
organisation is conducted,

and shall thereupon give to the organisation a certificate in the
prescribed form which until cancelled is, subject to this Act,
conclusive evidence of the registration of the organisation under

As at 01 Jul 2014 Version 14-c0-00 page 127

Extract from www.slp.wa.gov.au, see that website for further information



Industrial Relations Act 1979
Part Il
Division 4 Industrial organisations and associations

s. 59

The Western Australian Industrial Relations Commission

59.

2)

)

(1)

2)

€)

this Act and of the organisation having complied with the
prescribed conditions that entitle it to be so registered.

Where the Full Bench authorises the Registrar to register an
organisation it may do so —

(a) unconditionally; or

(b) subject to the compliance by the organisation with any
direction given to it by the Full Bench in dealing with
the application by the organisation for registration.

On an application for the registration of an organisation the
agent or representative of the applicant may request the Full
Bench to authorise the rules of the organisation to be registered
in terms that exclude certain persons or classes of persons from
the description of persons who would have been eligible for
enrolment as members of the organisation under the rules as
lodged under section 55(1)(b) and, if so requested, the Full
Bench may authorise the Registrar to register the rules in those
terms.

[Section 58 amended by No. 94 of 1984 s. 37 and 66.]

Names of registered organisations, restrictions on

The Full Bench shall not authorise the registration of an
organisation under a name identical with that by which any
other organisation has been registered or which by reason of its
resemblance to the name of another organisation or body or for
any other reason is, in the opinion of the Full Bench, likely to
deceive or mislead any person.

The registered name shall clearly indicate whether the
organisation is an organisation of employers or an organisation
of employees.

This section does not prevent the Full Bench from authorising
an organisation to which a certificate has been issued under
section 71 to change its name so as to correspond with the name
of its counterpart Federal body under that section.

[Section 59 amended by No. 94 of 1984 5. 66.]
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60. Organisation becomes incorporated on registration

(1) An organisation shall, upon and during registration, become and
be, for the purposes of this Act, a body corporate by the
registered name, having perpetual succession and a common
seal, but, subject to this Act, an organisation may at any time,
with the consent of the Full Bench, change its name.

(2) An organisation may sue and be sued and may purchase, take on
lease, hold, sell, lease, mortgage, exchange, and otherwise own,
possess, and deal with any real or personal property.

(3) The service on an organisation of any process, notice, or
document of any kind may be effected by delivering it to the
secretary or principal executive officer of the organisation or by
leaving it at the office referred to in section 58 or by posting it
to that office by certified mail addressed to the secretary of the
organisation or in such other manner as may be prescribed.

[Section 60 amended by No. 94 of 1984 5. 66, No. 119 of 1987
s. 16.]

61. Effect of registration

Upon and after registration, the organisation and its members
for the time being shall be subject to the jurisdiction of the
Court and the Commission and to this Act; and, subject to this
Act, all its members shall be bound by the rules of the
organisation during the continuance of their membership.

[Section 61 amended by No. 94 of 1984 5. 66.]

62. Altering registered rules

(1) Upon and after the registration of rules in accordance with
section 58(1), an alteration to those rules by the organisation
concerned shall not be or become effective until the Registrar
has given to the organisation a certificate that the alteration has
been registered.
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(2) The Registrar shall not register any alteration to the rules of an
organisation that relates to its name, qualifications of persons
for membership, or a matter referred to in section 71(2) or (5)
unless so authorised by the Full Bench.

(3) Subject to section 71(8), the Registrar shall not register an
alteration to any rule unless, after consulting with the President,
he is satisfied that —

(a) the application has been authorised in accordance with
the rules of the organisation; and
(b) reasonable steps have been taken to adequately inform
the members —
(1) of the proposal for alteration and the reasons
therefor; and
(i) that the members or any of them may object to
the proposed alteration by forwarding a written
objection to the Registrar,
and, having regard to the structure of the organisation,
and any other relevant circumstance, the members have
been afforded a reasonable opportunity to object to the
alteration; and
(c) less than 5% of the members of the organisation has
objected to the proposed alteration or a majority of the
members who voted in a ballot conducted in a manner
approved by the Registrar has authorised or approved
the proposed alteration.

(4) Sections 55, 56 and 58(3) apply, with such modifications as are
necessary, to and in relation to an application by an organisation
for alteration of a rule of a kind referred to in subsection (2).
[Section 62 amended by No. 94 of 19584 5. 38 and 66.]

63. Records, organisations’ duties as to etc.

(1)  An organisation shall keep the following records —

(a)

a register of its members showing the name and
residential address of each member and details of the
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financial status of each member in respect of his
membership; and

(b) alist of the names, residential addresses, and
occupations of the persons holding offices in the
organisation; and

(¢) accounting records that are in accordance with generally
accepted accounting principles and truly record and
explain the financial transactions and financial position
of the organisation; and

(d) such other records as are prescribed.

(2) An organisation shall file with the Registrar once in each year,
at such time as is prescribed, a copy of the records required to
be kept under subsection (1)(b) and a record of the number of
members in the organisation, certified by statutory declaration
by the Secretary or other prescribed officer of the organisation
to be a correct statement of the information contained therein.

(3) An organisation shall file with the Registrar in such manner and
within such time as is prescribed notification of changes in the
holding of offices.

[(4), (5) deleted]

(6) All documents filed with the Registrar pursuant to this section
and section 65 shall be made available for inspection at the
office of the Registrar as prescribed.

(7)  The register of members of an organisation shall be made
available by the organisation for inspection by such persons as
are authorised by the Registrar, at such times as are appointed
by him, at the office of the organisation.

[Section 63 amended by No. 94 of 1984 s. 39, 65 and 66, No. 79
of 1995 5. 5.]
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64.

(1)

2)

€)

64A.
(D)

2)

)

Membership register, Registrar may direct rectification of
etc.

Where it appears to the Registrar that the register of members of
an organisation is not being maintained in such a form and
manner as to provide, for the purpose of the conduct of a ballot
or election pursuant to this Act, a convenient form of the
accurate particulars of the membership of the organisation, he
may direct the organisation to make such rectifications in the
register and such changes in the form or manner in which the
register is being maintained, as he considers necessary for that

purpose.

An organisation to which a direction is given under
subsection (1) shall comply therewith.

A certificate from the Registrar stating that a person specified in
the certificate was at a time so specified a member or officer of
an organisation so specified is, in all courts and proceedings,
evidence of the facts so stated.

[Section 64 amended by No. 94 of 19584 5. 65 and 66.]

Resigning from an organisation

A member of an organisation may end that membership by
written notice of resignation addressed to the organisation.

A notice of resignation shall be served on the organisation by —

(a) delivering it personally to the organisation’s office at the
address registered under section 58(1)(c); or

(b) sending it by certified mail to the address mentioned in
paragraph (a) or to the address of the organisation as
ascertained by referring to a current directory of
telephone numbers.

A notice of resignation takes effect on the day on which it is
served on the organisation or on a later day specified in the
notice.

[Section 644 inserted by No. 1 of 1995 5. 51.]
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64B.
(D)

)

64C.
(D

2)

64D.

Membership ends if subscription not paid

Where —

(a) aperiod in respect of which a subscription has been paid
to an organisation for a person’s membership of the
organisation expires; and

(b) no subscription to continue or renew that membership
has been paid to the organisation before, or within
3 months after, that expiry,

that membership ends by operation of this subsection at the end
of that 3 month period.

Subsection (1) does not apply if the membership has already
ended under section 64A or under the rules of the organisation.

[Section 64B inserted by No. 1 of 1995 5. 51.]

Effect of s. 64A and 64B in relation to organisation’s rules

The ways of ending membership of an organisation set out in
sections 64A and 64B are in addition to any ways of ending that
membership provided for in the rules of the organisation.

The ending of membership of an organisation under section 64A
or 64B has effect despite anything in the rules of the
organisation.

[Section 64C inserted by No. I of 1995 s. 51.]

Purging register, organisation’s rules to provide for

The rules of an organisation shall provide for the register
referred to in section 63 to be purged on not less than

4 occasions in each year by striking off the names of members
whose membership has ended under section 64A or 64B or
under the rules.

[Section 64D inserted by No. 79 of 1995 s